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In Re OGLE’S ESTATE, TWADDELL’S APPEAL FROM ORPHAN’S 
COURT OF PHILADELPHIA COUNTY. 


Supreme Court of Pennsylvania, March, 1847. 


(1.) Credit aHowed for an investment by a guardian in the loan of a corporation 
owning coal lands and a canal, and chartered to carry on the business of mining, 
shipping, and carrying coal ; the company being considered at the time to be safe, 
and the practice of investing in its loans common, though in three years and ten 
months thereafter they were obliged to suspend payment of interest by reason of 
inundations which destroyed their canal. 

(2.) A trustee is only responsible for supine negligence. 


Tue appellant, as guardian of a minor, filed his account in 
the court below, from which it appeared that in 1838 he had 
received from the estate of the father of the appellee about 
$4000, and in 1839, from that of a deceased brother, about 
$1000; he claimed a credit for a purchase December 31, 1838, 
of Lehigh 6 per cent loan of 1848, at $101}, amounting to 
$3200; and commissions were charged on the whole estate at 
5 per cent. On reference to an auditor, appellant stated under 
oath that he was solicited to accept the office by the family, 
the guardian, an elder brother, being in difficulties; that he 
consented with reluctance, and made the investment under the 
belief it was the best in the market; that he would have pre- 
ferred it to the State stock or a mortgage if he had had money 
of his own to invest. The interest was regularly paid till 
21st October, 1841. That at the time of the investment the 
ward was advised of it, and made no objection until after he 
attained his majority. The transfer clerk of the company 
stated there were upwards of one hundred accounts in the 
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books of trustees, executors, and guardians holding the loan ; 
that it was thought safe and desirable, as the interest was paid 
punctually every quarter, and it was believed by the officers 
that it would eventually prove good. At the time of this ex- 
amination it was selling at $388. 

It was admitted that appellant held no stock in his own 
name, this certificate having been taken in trust for the ward. 
The estate of Charles Ogle, a brother of the ward, who died in 
1838, amounted to about $3200; of this $2000 was invested in 
this loan. It was purchased by him in 1837. In ‘a letter, 
written shortly before his death, he expressed a desire that 
funds to mect his wants might be obtained from his late 
guardian, as he “ would be extremely sorry to sell the Lehigh 
Loan Stock.” 

The auditor, to whom the accounts were referred, refused to 
allow the guardian credit for this investment, and the court 
below sustained the auditor, not conceiving that the loan of 
the Lehigh Navigation Company was that kind of security 
which a prudent guardian or trustee would seek for invest- 
ments. 


Mr. Boonr, for appellant, contended that in Pennsylvania, 
nothing mgre was required from a trustee than that he should 
act in good faith, and to the best of his judgment, and that the 
act of Assembly did not confine him to specific investments. 
[Per Curiam. The act does not make him liable for an invest- 
ment beyond those mentioned, he must prove it was a safe in- 
vestment.] Nyce’s estate, 5 W. & S. 254, arose under a will 
in which special trusts were created, and the investment there 
was in bank stock, while this is in a corporation owning real 
estate. Levin on Trusts, 307, 3 Atk. 443, 1 Penn. 211. Here 
too, part of the funds had been previously vested by the de- 
visor in the same way. 


Mr. Porter, contra. If the mode of investment prescribed 
by the legislature be departed from, a new decision must be 
made in every case. The rule we contend for is settled in 
the English Chancery, 3 Atk. 444. All trading bodies are ex- 
cluded, because in the course of lawful traflic, their estate may 
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be lost. Why should not the same rule be applied here? In 
Nyce’s estate, the executors were less culpable than the 
guardians in this case, for they advised with the guardian be- 
fore investing, and that institution was stronger than this. 

If the Court would not have relieved at the time of the per- 
formance of the act, it will not interfere afterwards, 7 Ves. 137. 
Executors are expected to do what the Court would order 
them to do, 1 Ves. 348; 10 Johns. 485; 2 Wend. 77; Willis 
on Trusts, 86. Under the principle contended for on the 
other side, every investment in the manufacturing companies 
to the eastward, and in others beyond the State, would be 


good. 


Girson, C. J. The legislature evidently intended, not to 
restrict the investments of guardians, executors, or trustees, to 
the securities designated in the act of 1832, or to require them 
in all cases, without exception to be made under the direction 
of the Court; but to peint out a course free from risk: not to 
interdict every other one. It would be inconvenient and 
burthensome to saddle every petty reinvestment of interest 
with the cost of a petition, and the expense of a visit to tNe 
seat of justice, or virtually to prohibit an investment in vaca- 
tion. If the statute had been enacted for the benefit of the 
owner of the many, it would have disappointed the framers of 
it; but it was made for the protection of the trustee, and not 
to entrap him. 

It is not intended here to say whether money may not in 
any case be safely invested in merely personal security. The 
question is a grave one, for on the decision of it, may depend 
the very existence of pecuniary trusts. The English rule may 
answer in particular parts of the-State; but it is extremely 
doubtful whether any unbending rule will answer in every part 
_of it. The investment here was not on personal security, but 
in the loans of a great and flourishing corporation, the value 
of whose landed capital, to say nothing of its works, vastly 
exceeds the amount of its debts. ‘The income from its coal 
mines and canal is appropriated to payment of interest on its 
loans in the first instance ; and the investment was subsequently 
made in substance, though not in form, on real security. The 
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investment in Nyce’s Appeal, which was thought below to 
rule the case, was made in the stock of a bank; and the his- 
tory of banking for thirty years, shows it was essentially a 
hazardous one. Had the money in the case before us, been 
invested in the stock of the company, which cannot receive a 
dividend till the interest on its loans has been paid, or had its 
dividends then been suspended, the case might possibly have 
presented a different aspect. That it has since been compelled 
to suspend its payments, has been occasioned by a dispensation 
of Providence, which it was impossible to foresee or control. 
These are matters of history of which we are bound to take 
notice. The returning prosperity of the Company makes the 
decision of the question a matter of small importance to the 
parties to it; but it is of immense importance to parties bene- 
ficially interested in trusts, that trustees be held responsible 
only for supine negligence. It is ordered, therefore, that credit 
be allowed, in the account for cash and commissions paid for 
the certificate of Lenigh loan; and that the account be re- 
formed accordingly. So decreed.* 


JOHN ZEIGLER AND SAMUEL ZEIGLER, EXECUTORS OF DR. 
CONRAD ECKERT v. JOHN ECKERT.+ 


Supreme Court of Pennsylvania, May Term, 1843. 


The law presumes that every legacy is intended to be a clear gratuity; but this 
presumption, like every other, may be rebutted by parol proof; and, for that reason, 
a legacy to the testator’s debtor, is not per se a discharge of the debt. But as the 
presumption may be removed by extrinsic evidence, so may it be restored ; and the 
testator’s declarations before, at, and after, the making of the will, that he did not 
intend the debt should be demanded, constitute a defence to an action for it by the 
executor. 


Error to the Common Pleas of Cumberland county. 
This was a judgment for $1,000, entered upon a bond and 


* A communication, on the subject of this case, has been handed to us by a 
gentleman of high standing at our bar. Without meaning by any means to en- 
dorse the views of our correspondent, the importance of the subject, and the ability 
of the article, claim for it an insertion. It will be found in our monthly correspon- 
dence, under the title of Twaddell’s Appeal. 


; This case was accidentally omitted in the reports of the period. 
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warrant of attorney to August T. 1840. There were also 
six other judgments on similar bonds, to the same term. There 
was also another between the same parties, of the same term, 
for $2000. All these judgments were opened, and the defend-* 
ant let into a defence upon the plea of payment with leave. 

This was the trial of the issue in the first case, and the 
parties agreed that all the other cases except the last should 
abide the event of this. 

The plaintiffs gave in evidence the seven bonds of John 
Eckert, to Conrad Eckert, dated the 16th April, 1836, con- 
ditioned for the payment of $1000 on the Ist of April, 18837— 
*38—’39—’40—’41—'42 and ’43. The payment of one year’s 
interest in the first bond, was endorsed upon it on the 27th 
June, 1839, for which John gave Conrad a note. 

The defence was, that Dr. Eckert’s will, and the facts and 
circumstances which occurred before, at the time, and after 
the making of it, amounted to a release; to maintain which, 
the defendant gave in evidence the will, in which the testator 
bequeathed to John Eckert, the defendant, the following legacy : 
“T also give and bequeath to John Ackert, neffay, the sum of 
one thousand dollars.” 

The defendant then offered to prove that the bonds in suit 
were given for a tract of land; that when the will was being 
drawn, the testator requested the scrivener to get these bonds 
and destroy them, as he did not intend they should ever be 
collected ; that the scrivener would find them in a chest in the 
room where they were deposited; that after the will was 
drawn and executed, he again said to the scrivener not to for- 
get what he had told bim to do; that from the time the will 
was written until his death, the testator was unable to leave 
his bed—and that he died a few hours after he executed his 
will. ‘To be followed with corroborative declarations both be- 
fore and after the making of the will, that he never intended 
these bonds to be collected, but that John was to have the land 
clear and the thousand dollars besides. 

The plaintiffs objected on the following grounds :— 

Ist. That extrinsic evidence is not admissible to change the 
bequests, or to effect the validity of the bonds. 
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2. That declarations of the testator at any other time than 
that of making the will, are not competent. 

The Court overruled the objections, and sealed a bill of ex- 
*ceptions. 


Tuomas McDonatp, the scrivener, testified—When Dr. 
Eckert called on me to write his will, I told him I would do 
what I could for him. The will was written on 26th May, 
1840, but not executed until 27th. In writing the will, he first 
bequeathed a house and two lots he owned in town to Mrs. 
Sterm. To Mrs. Dunbar he bequeathed a house and lot—to 
Mrs. Sentman $1000. Then he came to John, [defendant.] He 
studied awhile, and said he did not give John Eckert quite so 
much as the others, or to that amount—that he had a $2000 
bond that he intended to make a present to him, or rather he 
said bonds in his way of talk. I then proceeded on and wrote 
that far in the will, and then asked him if I should mention in 
the will the $2000 to John. He said no, but I should insert the 
$1000 and leave the bond out. He said bonds—can’t say par- 
ticularly an instance whether he said bonds or bond. He then 
said that the bonds were in the chest, and they might easily be 
got and put out of the way. Then I told him, perhaps, Doctor, 
you had better wait till to-morrow, perhaps you will be better 
able. He looked pretty well that day. 1 was not willing to 
go to the chest to take out the bonds. There were persons 
coming in and out, and 1 thought some person might come in, 
and think [ was making too free, and that I might create some 
excitement among them by my going to his papers. He then 
said perhaps he would be better, that he then felt tolerably 
well. Then I went on and finished out the remaining part of 
John’s bequeath. About the time I finished John’s bequeath, 
he was very anxious and did not want any body to know it. 
Some one came in, he ordered me to slip the will under the 
quilt and go down stairs) When I came up stairs again, 
he again mentioned the $2000 bond or bonds. He said he 
should do something with them. I then told him better he 
should wait till next day. He allowed then we should put it 
off—put off getting the bonds. He then told me he had bought 
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the mill property for John, or rather talked it over about John 
—said he had bought the property for John, and John could 
make a very handsome living on the property if he would take 
care. He said if John would mind his business he never in- 
tended to charge him for the property. I then went on from 
that and finished the will according to his directions. Then I 
took the will with me into my end of the house—we both lived 
under one roof. I was then not in to see him till dark the 
same day. I then went up to see him. I staid some time with 
him and left him. Nothing said then about the will or bonds. 
Between four and five o’clock the next morning I was called 
for and went to him. He said he felt very bad, and that the 
will should be finished. I then asked who he was going to 
appoint executors, &c. We then left the room. I did not go 
up to his room again till toward noon. He then seemed to 
want to say something to me; I went close to him; he spoke 
very low. He then said that you know what I said about 
those bonds. That was the last I spoke to him and the last I 
think he did speak-—that was, “ you know what I said about 
those bonds.” 'The day before he had spoke to me about get- 
ting the bonds out of the chest, for the purpose of having them 
destroyed. 

The testator and I frequently talked about those bonds of 
John Eckert+he said he had bought the property for John 
Eckert, and that he held a $2000 bond against him that he in- 
tended to give to him. This conversation took place perhaps 
three or four weeks before he took sick, or may be not so long. 
He said if John Eckert would mind his business, and had that 
property clear, he could make a very good living. He said, 
for his part, he never intended to ask John for any money— 
that he had bought the property particularly for John—that he 
had been a very good boy as long as he was with him. I think 
that at the same time he told me that he thought it no more 
than right he should help John to get a home. 

The reason he assigned for taking those bonds was, that 
John might be afraid of his pushing him for them, and it would 
push him on, that he would think he would have to pay the 
bonds one day or other, and it would urge him on that he 
would not fall behind hand. 
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Apvam A. Humericu, testified —I had a conversation with 
Conrad Eckert a few days after his last illness, he spoke of 
John and the property he had bought of him. The Doctor 
said he would make a man of John; that he should have the 
property he had bought of him, clear of all incumbrances. 
That the day of or the day before his death, Dr. Eckert again 
said that John should have the property clear of all incumbran- 
ces, and $1000. That in case he got into difficulties, he should 
have something to assist him. He said in German, John’s 
papers should never come to light; that he had told McDonald 
(the scrivener) what he should do with the papers. The 
Doctor told me, previous to moving into the house in which 
he died, that the mill property should be for John. 


Joun Cornman, testified.—I had two conversations with Dr. 
Eckert about John Eckert’s affairs. He said he had bonds 
against John to the amount of $7000, that he did not calculate 
John to pay principal or interest, and that he thought it hard to 
pay tax for money which he never calculated to collect. | 
asked him why he held these bonds if he did not intend to col- 
lect them ; he said he held them, that if John did not do as well 
as he ought to do, he would have the first chance of recover- 
ing the property; that others could not come in and take it 
from him. I told him it was wrong to hold these bonds if he 
did not intend John to pay them, that he might be called off 
suddenly some day, and this might operate seriously against 
John. He said he would take care that no one would be able 
to collect these bonds from John after his death. 

In the second conversation, he again mentioned about the 
mill property he had given to John, and one thing and another 
relating to it. He said John should have the mill property 
clear, and should have as much property from him as would 
put every thing in good order, and that he thought John could 
do without anything more. I think this was about three 
weeks before his death. In all conversations with Conrad, 
John appeared to be a favourite child. 


Francis Nose, testified.—First week in May, the month 
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Dr. Eckert died; he had been in town. He came past where 
I lived quite exhausted; he sat down along side of me and 
placed his hand on me, and said he wished he had taken my 
advice, he had caught such a cold, it was killing him; I told 
him it was great folly for a man to abuse himself by hard 
labour that had so much to live on as he had; and to give it 
to unthankful people. He said then he intended to give his 
property to those who would not be unthankful ; he said he had 
bought a mill and sold it to his nephew John, merely a form, 
he meant to give it to him. He said he had an only sister that 
lived in Lebanon county, that her brothers had defrauded her 
out of her father’s estate, that he meant to leave her next to 
John, and Mrs. Senseman next. The next of his heirs he would 
leave small portions to, and the rest to be divided agreeably to 
the portions they would receive. Shortly after this he died. 
Some conversation took place the day before; just the same. 
He said John was a very good boy. 


Jesse Zeicier, testified—At the time John bought the mill 
property, the Doctor and I had a conversation. I told him he 
charged him too much for the property. He said he might as 
well charge much as little, he would get it any how—if he 
charged him high John would may be try and work through; 
that he had bought it for him and he should have it. He al- 
ways spoke well of John. 


The plaintiffs requested the Court to charge the jury upon 
the following points: 

Ist. That the evidence given of the declarations of the tes- 
tator, Conrad Eckert, made to the several persons mentioned 
by the witnesses, in the absence of John Eckert, and without 
his knowledge, cannot operate in law as a release of the debts 
which are the subject matter of these suits. 

2nd. That if the jury believe all the evidence, it is not such’ 
as will in law justify verdicts for the defendant. 

To which the Court said: The first point is answered in the 
affirmative. It is only through the instrumentality of the will 
that the defendant can claim to be exonerated from payment 
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of these bonds. Had no will been made, defendant would not 
be exonerated from the payment of these bonds from any thing 
that appears. ‘There is nothing shown that would amount. to 
a release, according to the legal acceptation of that term. 

To the second point they made answer, substantially, by in- 
structing the jury that if they found from the evidence that the 
testator intended to give the defendant the legacy bequeathed 
to him in the will over and above the bonds, and that he should 
be exonerated from the payment of the bonds, they should find 
for the defendant. 

The jury found for the defendant, and plaintifls assigned the 
following errors: 

1. The Court erred in overruling the plaintiffs’ objection to 
the evidence as contained in the first bill of exceptions. 

2. The Court erred in their answer to the plaintiffs’ first 
point. 

3. In answer to plaintiffs’ second point. 

4. The whole charge of the Court as to the law of the case 
was erroneous. 

The errors were argued by Messrs. Gravam and Warts for 
the plaintiffs; and by Messrs. Gattacuer and Bippte for the 
defendant. . 


Gisson, C. J.—I view this controversy, belonging as it does 
to equity, as if it stood on a bill for the legacy; and the ques- 
tion is, how would a chancellor treat it? It is certain he would 
not admit parol evidence to control the will. Such is the 
principle of Tufnel v. Constable, 8 Simon, 69; and Doyle v. 
Blake, 2 Sch. & Lef., 240. Nor to raise, but only to rebut an 
equity ; and such was the rule in Fordyce v. Willes, 3 Br. C. 
C., 377 ; Freemantle v. Banks, 5 Ves. 79; and Monck v. Lord 
Monck, 1 Ball. & Beatty, 298. But it certainly may be used 
by an executor, provided for by a legacy, to rebut the equity 
of the next of kin; or by the next of kin, to repel the rebutting 
‘evidence of the executor. A list of authorities for this, which 
it would be tedious to repeat, is to be found in the notes to 
Stephenson v. Heathcote, 1 Eden’s R., 40, 41. In like manner, 
parol evidence was received in Monck v. Lord Monck, to 
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fortify a presumption of ademption. For these purposes, it is 
settled that parol evidence of the testator’s declarations, before, 
at, and afier, the publication of the will, is competent ; and 
how stands the case on this record? We are on a plea to an 
action on a bond, it is true; but if the debt has been equitably 
discharged, a chancellor would enjoin the executors as readily 
as he would decree against them on a bill for the legacy. In- 
deed the case of Aston v. Pye, 5 Ves. 350, in note, was an 
action at law on a note endorsed, “ Henry Pye pays no interest, 
nor shall I even take the principal unless greatly distressed ;” 
and this endorsement, though not a testamentary act, was held 
by the Common Pleas, to which the case had been sent by the 
master of the rolls for a trial at law, to be a discharge. In 
Byrne v. Godfrey, 4 Ves. 9, Lord Loughborough expressed 
something like dissatisfaction at the decision of that case ; but 
in Eden v. Smith, 5 Ves. 354, he expressed his concurrence. 
But to say no more of the question at law, what would be the 
defence to a bill in the present case? The legacy, purporting 
to be a benefit to the legatee, would be demandable in the first 
instance ; and to encounter it, the executors would be driven 
to the bonds, which would not, prima facie, appear to be dis- 
charged by the will. But the presumption that no release was 
intended when a debt stands against a legacy, may, like any 
other presumption, be rebutted by proof arising either on the 
face of the will, or dehors. It is not adduced to control the 
will, but to rebut a presumption from matter extrinsic to it; 
and its competency to do so is established, not only by the 
cases I have quoted for the general principle, but particularly 
by Edon v. Smith, to which I have referred for Lord Lough- 
borough’s. opinion of Aston v. Pyle; and which, if it be law, 
rules the very point before us. A father, who had taken two 
bonds from his daughter’s husband, for money lent, said in a 
letter to the husband’s mother, that the debt was forgiven, and 
expressed the same thing to others, whose testimony was cor- 
roborated by cash accounts in the testator’s hand writing; and 
the chancellor decreed, not only payment of the legacy, but 
that the other bond should not be demanded. [ am aware that 
the propriety of the decision was doubted by Lord Eldon in 
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Pole v. Somers, 6 Ves. 322, but he did not venture to say it 
was not law. Notwithstanding the weight of that great man’s 
name, 1am unable to entertain a similar doubt. What was 
the object of the extrinsic evidence, but to rebut a presumption 
in the interpretation of a will; and that it is competent to do 
so, is an elementary principle guarded from abuse by the con- 
sideration that. the court never decrees on the basis of it when 
the fact is at all in doubt. The sum of the matter is, that, 
though a parol discharge without consideration is bad, a testa- 
mentary discharge without it, is good: that the legal presump- 
tion of an intention not to discharge a debt which arises from 
a naked legacy to the debtor, may be rebutted by extrinsic 
proof; and that the presumption being first rebutted by it, the 
will, and not the proof, operates the discharge. The distinction 
may be a subtile one, but on it only, can the preceding de- 
cisions be sustained; and they are too numerous to be over- 
turned. Now it appears in the proofs before us, that the tes- 
tator, having no issue, received the defendant John, his nephew, 
into his house as an adopted child at the death of his father ; 
and that he raised him from early infancy to manhood, enter- 
taining for him the affection of a father. To one person he 
said, that he meant to leave his property to those who would 
not be unthankful for it, and that he had bought a mill and 
sold it to John for form’s sake: to another, that he might as 
well charge much as little for it, as John would get it any how; 
and if he charged him high, John would try to work through. 
To another he said, that he would make a man of John; and 
that he should have the property clear, with 1000 dollars—the 
amount of the legacy subsequently given. Remonstrating 
with the county commissioners against the amount of tax 
assessed on his securities, he said that he did not look to pay- 
ment of John’s bonds, as he held them only to get the 
property back, if John should not do well; but that he would 
take care that no one should collect them after his death. To 
carry out his purpose, he instructed the person who wrote his 
will, to insert in it a legacy of 1000 dollars to John, saying 
that the bonds were in his chest, and could be easily got at 
and put out of the way. This person testified that, being un- 
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willing to go to the chest as persons were frequently passing 
through the room who might think he was taking an improper 
liberty, he advised the testator to wait till the next day; and 
that he consented to do so, but again mentioned the bonds, and 
said the witness should do something with them. The will 
was executed the next morning; at noon he whispered to the 
witness: “ You know what I said about the bonds,”—and died. 
Surely if ever there was a case of disappointed intention made 
clear by extrinsic evidence, this is one. The testator did 
everything in his power to annul these bonds, and died in a 
confident belief that he had done enough. The case is de- 
cisively stronger than Edon v. Smith; and the urgency of it, 
indicates its principle. Every allowance is to be made, in this 
as in every other respect, for the ignorance and helplessness of 
men in the article of death. The presumption that John’s 
legacy was intended to be a clear gratuity, which was repelled 
in the first instance by the production of his bonds, was re- 
stored by the parol proofs of an intention to release them 
which had been frustrated by accident, which is a distinct 
head of equitable relief. The will then becomes a release; 
and it was shown that the executors ought not to recover. 
Judgment affirmed. 


PRICE v. BRAY.—WYKER v. BRAY. 
Supreme Court of New Jersey, April Term, 1847. 


(1.) Under the bankrupt law of 1841, the decree of discharge is a judicial decree 
and conclusive unless in case of fraud or concealment. 

(2.) The plaintiff therefore cannot reply to the plea of bankruptcy, that the de- 
fendant did not become a bankrupt; that he did not comply with all the requisites 
of the statute ; or that he did not obtain a discharge. 

(3.) A plea of bankruptcy must show the jurisdiction of the Court by an aver- 
ment of the filing of a petition to be declared a bankrupt, by a bankrupt, a resident 
of the district in which he obtained a discharge, or it will be insufficient on special 
demurrer: otherwise if the defect be waived by pleading over. 

(4.) Semble, if the jurisdiction be shown, the plea will be sufficient if it set out 
the decree of discharge after a taliter processum est. 
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(5.) The plea of bankruptcy, as it consists of matter of fact as well as matter of 
record, should conclude with the ordinary verification. 


On demurrer, &c. These were several actions of assump- 
sit against the same defendant. The defendant in each case 
pleaded: 1, Non assumpsit; 2, the statute of limitations ; 3, a 
discharge asa bankrupt. The third plea, which set out the 
proceedings and decree at unnecessary length, yet contained 
no averment that the defendant filed any petition to be declared 
a bankrupt. In the first case the plaintiff replied precludi non, 
because, &c. the defendant, after, &c. did not become a bank- 
rupt within the true intent and meaning of the act, &c. and as 
such petition, the said petition, &c. and comply with all the 
requisites of said act, and obtain a discharge for the said debts, 
&c. To this replication the defendant demurred. 

In the other case, Wyker v. Bray, the plaintiff demurred 
specially to the third plea. 


Mr. Vroom, for the plaintiffs respectively. 
Messrs. Brapiey and W. Pennineton, for defendant. 


Carrenter, J. delivered the opinion of the Court.* We think 
the replication filed in the first case, to the plea of bankruptcy, 
is undoubtedly ill. The fourth section of the bankrupt act of 
184], enacts that a discharge and certificate, when duly 
granted, shall be deemed a full and complete discharge of all 
debts, &c., proveable under the acts, and may be pleaded as a 
full bar to all suits, &c. unless impeached for some fraud or 
wilful concealment by the debtor of his property, &c. The 
thirteenth section enacts, that the proceedings in cases of bank- 
ruptcy shall be deemed matters of record. The decree of dis- 
charge, therefore, is a matter of record, and conclusive, unless 
in case of fraud or concealment. It cannot be averred against. 
It is therefore not competent for the plaintiff to aver that the 
defendant did not become a bankrupt ; that he did not petition; 
that he did not comply with all the requisites of the statute ; 


} Te at the last term before the Chief Justice, and Carpenter and Ran- 
olph, J. J. 
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and that he did not obtain a discharge. The plaintiff may re- 
ply nul tiel record; or if he cannot safely deny the record, he 
may plead that the cause of action has accrued since the filing 
of the petition; or fraud and concealment; or lastly a new 
promise. But he cannot admit the discharge and then set up 
that it was not properly obtained, except in the instance pro- 
vided for by the statute. 

The plaintiff, however, alleges that the plea is insufficient. 
In the one case, the plaintiff has specially demurred, but in the 
other, having pleaded over, the plea in that case will be suffi- 
cient, if good on general demurrer, or possibly even if liable 
to general demurrer, the supposed defect may be waived by 
such pleading over. 

In England, a general plea is given by statute. This plea 
is in the nature of a new general issue, and concludes to the 
country. But independent of the statute the proceedings not 
being of record were necessarily pleaded specially, the defen- 
dant being obliged to set forth every point. Miles v. Williams, 
1 P. Wms., 258; Donnelly v. Dunn, 1 B. & P. 448; Tulley »v. 
Sparks, 2 Ld. Raym. 1546; Jenkins v. Stanley, 10 Mass. 226. 
This mode of pleading was sometimes resorted to, even in 
cases within the statute, for the advantage it was supposed to 
give against the plaintiff, who could reply to one particular only, 
and on which issue must then be taken. But in this country, 
the late bankrupt law placed the effect of a discharge and the 
mode of pleading it, on an entirely different footing. The 
proceedings take place not before commissioners acting under 
special powers, but in a court of record. The statute declares 
them to be matters of record. The decree of discharge isa 
judicial decree. It is not therefore necessary, as in the case 
of a mere special authority, to set forth all the proceedings at 
length. It is sufficient, if the jurisdiction be shown and it be 
averred that a petition was filed, merely to state, that there- 
upon such proceedings were had that subsequently the proper 
decree was made. Even in pleading the judgments of inferior 
courts, it is sufficient to say that a plaint was filed and there- 
upon taliter processum, &c., such an act was done by the Court. 
1 Saund. 92, note ; Ladbroke v. James, Willes, 199. The plea 
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of bankruptcy in regard to the mode of pleading seems to 
stand on the same footing as the plea of insolvency, in which 
case it has been frequently held, that it is sufficient to set forth 
the fact which gave jurisdiction, and then to state the pro- 
ceedings simply with a taliter processum est. Service v. Her- 
mance, | John. R. 91; Peebles v. Kittle, 2 Id. 263; Frasy v. 
Dakin, 7 John. 75. In Stephens v. Ely, 6 Hill, 609, it is said 
by Netson C. J., who delivered the opinion of the Court, that 
the rules of pleading, as heretofore applied in cases of pleading 
discharges under our insolvent laws, will afford a very good 
guide to the pleader, mutatis mutandis, setting forth enough of 
the proceedings to give the Circuit Court jurisdiction, and then 
pleading the discharge in the mode above stated. Sur. acc. 
Sackett v. Andress, 5 Hill, 328, 

But it is held, in the cases cited, that as a question of plead- 
ing, the facts which give the jurisdiction must be averred. In 
the case of plea of bankruptcy, it is the filing of a petition by 
a bankrupt, a resident of the district, to be declared a bank- 
rupt. The rule stands upon sound reason. It is not every 
bankrupt that the District Court is authorized to discharge 
from his debts, but such debtor as has first applied to be de- 
clared a bankrupt. The plea should therefore aver that such 
petition to be declared a bankrupt was filed, that thereupon 
such proceedings were had, that the debtor was declared a 
bankrupt, &c., and that by the order of the court, he had been 
discharged, &c. ; and the jurisdiction thus appearing, all such 
facts will be presumed as were necessary to authorize the de- 
cree. Such discharge thus pleaded, will be a complete bar to 
all debts proveable under the act, unless impeached for fraud. 
We think, therefore, the plea specially demurred to, as it does 
not aver the filing of any petition to be declared a bank- 
rupt, must be overruled for defect in form. But it is a defect 
that has been waived in the first action by the plaintiffs plead- 
ing over. 

The plea, as it sets up new matter, must undoubtedly con- 
clude with a verification. It should so conclude, or the plain- 
tiff could have no opportunity to reply fraud. It seems that 
when the plea consists of matter of fact as well as matter of 
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record, it may conclude with the ordinary verification, so that 
the trial may be/y the jury. 1 Chit. 476; 5 John, 112; 6 Id. 
26 ; Hob. 244. : 

In the first case, (Price v. Bray) the defect in the plea has 
been obviated by the plaintifi’s pleading over, and the replica- 
tion must be overruled. In the other case, (Wyker v. Bray,) 
the plea is insufficient on special demurrer and must be over- 
ruled. Judgment accordingly. 


LINCOLN & CO. v. SCHOONER VOLUSIA. 


District Court of the U. S.—Kastern District of Pennsylvania, 
in Admiralty, 21st Sept., 1846. 


(1.) If a berth at any of the wharves of the city of Philadelphia be for the time 
occupied by a vessel in which the owner or possessor of the wharf has an im- 
mediate interest, whether such vessel be loading, discharging or empty, no other 
vessel can claim a right to occupy that berth. 

(2.) If an adequate berth be vacant at any wharf it may be occupied at once 
with the owner’s consent, otherwise the master or agent of the vessel must apply to 
the owner or possessor of the wharf for permission fo occupy it, and if within 
twenty-four hours after such application the vacant berth is not filled by some 
vessel in which the owner or possessor of the wharf has an immediate interest, it 
may then be lawfully occupied by the vessel for which the application was made, 
for such time as the despatch of business may require. 

(3.) A vessel arriving from sea and desirous of discharging her cargo may claim 
the inner berth at the wharf for a reasonable time, not exceeding six days, and 
may require vessels that are empty or receiving freight to take for the time the 
outer berth, unless between the 10th December and Ist March. 

(4.) The custom of the port of Philadelphia has established the right of a vessel, 
which has legally occupied an outer berth, to claim the next inner berth which she 
covers whenever it has become vacant. 

(5.) The Wardens of the port represented by the Master wardens, and the Har- 
bour Masters, are the officers entrusted with the interpretation, application and en- 
forcement of the legal and customary regulations of the port. 


The libellants were the owners of a line of packets trading 
between Philadelphia and Boston, and were lessees, and for the 
purposes of their business, occupiers of a wharf on the river 
Delaware within the city limits. 

On the 15th September, 1846, the outer end of their wharf 
was occupied by one of their vessels, the Robert Waln, which 
had just completed her discharge. The south side was occu- 
pied by another of their vessels, the Sulla, which was then 
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nearly empty, and according to the regulation of the packet 
line, was to receive freight till the following Saturday, the 
22nd, and then to sail on her regular trip. The Volusia, a 
schooner just arrived with a cargo from Palermo, occupied 
with the consent of the complainants the outer berth abreast 
of the Robert Waln, and was secured by her hawser to the 
complainant’s wharf. The Robert Waln being in the act of 
running from her berth, efforts were made by both the Sulla 
and the Volusia to occupy it. The Sulla succeeded, and early 
on Monday she discharged the rest of her cargo. The pro- 
prietors of the wharf desired to retain her there, to await the 
arrival of freight, but the Harbour Master, acting under the 
authority of the Wardens of the port, compelled her to give 
place to the Volusia. The remaining facts bearing on the 
issue are set forth in the opinion of the Court. 


Mr. Waty, for libellants. 
Mr. H. M. Puituies, for respondent. 


Kane, J. The complainants claim damages from the 
owners of the Volusia for their alleged loss and wharfage at a 
rate greatly above the usage, for the forcible occupation of 
their wharf at a time when it was wanted for their own pur- 
poses. They have failed, however, to connect the agents or 
officers of the Volusia with the action of the Harbour Master, 
and they cannot set up his misconduct, if any such were proved, 
as a reason for enhancing the charge of wharfage. But I 
have been asked on both sides to examine the question, whether 
the Volusia, under the circumstances, was or was not entitled 
to claim the berth which was assigned her by the Harbour 
Master, and asI am told that there are cases constantly oc- 
curring which make an exposition of the law of the port on 
this subject desirable, I have reviewed with some care the 
different regulations that appear to bear upon it. 

By the laws of Pennsylvania, the right to the bed of a 
navigable stream resides in the commonwealth. The title of 
the riparian owner, extends only to low water mark. The 
privilege of erecting wharves to project into the stream, is 
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therefore one which may be granted or withheld at the pleasure 
of the State. An act of Assembly authorizes the Wardens of 
the port of Philadelphia to confer this privilege as to the river 
Delaware on certain parties, the wharves, when constructed, 
being of course subject to such legal regulations as may be 
prescribed. Some of these are set forth in the different 
statutes, and the duty of making others is delegated to the 
Wardens. The Master Warden is the president of the board, 
and may in certain cases act as its representative in the inter- 
vals of its meeting, but its executive officer is the Harbour 


>? 


Master. The duty of the Harbour Master, so far as the present 
question is concerned, is, to enforce and superintend the execu- 
tion of all laws of the commonwealth, and all regulations of the 
corporation of Philadelphia, or of the Wardens of the port, 
for regulating and stationing all ships or vessels in the stream 
of the river, or at the wharves within the boundaries of the 
city, for removing from time to time ships and vessels to ac- 
commodate and make room for others, and for compelling 
masters of vessels to accommodate each other, so that vessels 
arriving from sea shall for a reasonable time, not exceeding 
six days, be entitled to a berth next to ‘the wharves, such as 
are loading being in the meantime removed to the outside, and 
receiving their cargoes over the decks of the others. 

The regulations not immediately and necessarily implied in 
this summary of the powers of the Harbour Master, are in- 
cluded, so far as regards the present inquiry, in the 14th sec- 
tion of the Act of Assembly of 29th March, 1803, and in 
the 6th rule adopted by the Wardens in February, 1819. The 
corporation of the city has not, I believe, legislated on the 
subject. 

I deduce from these regulations, taken together, the following 
conclusions : 

Ist. If a berth at any of the wharves be for the time occu- 
pied by a vessel, in which the owner or possessor of the wharf 
has an immediate interest, whether such a vessel be loading, 
discharging, or empty, no other vessel can claim a right to 
occupy that berth. 

2nd. If an adequate berth be vacant at any wharf it may 
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be occupied at once with the owner’s consent, otherwise the 
master or agent of the vessel must apply to the owmer or 
possessor of the wharf for permission to occupy it, and if with- 
in twenty four hours after such application the vacant berth is 
not filled by some vessel in which the owner or possessor of 
the wharf has an immediate interest, it may then be lawfully 
occupied for such time as the despatch of business may re- 
quire, by the vessel for which the application was made. 

3rd. A vessel arriving from sea and desirous of discharging 
her cargo, may claim the inner berth at the wharf for a 
reasonable time, not exceeding six days, and may require 
vessels that are empty, or receiving freight, to take for the 
time the outer berth, unless between the 10th December and 
ist March. 

4th. The custom of the port, according to the evidence be- 
fore me, has established the right of a vessel which has legally 
occupied an outer berth, to claim the next inner berth which 
she covers whenever it has become vacant. 

5th. The Wardens of the port, represented by the Master 
Wardens and the Harbour Masters, are the officers entrusted 
with the interpretation, application and enforcement of the 
legal and customary regulations of the port. 

I believe that this may be regarded as a summary of the 
regulations on the subject of the occupation of the wharves of 
the Delaware within the city limits. The powers which they 
confer are great, and like all other powers, may, in bad 
hands, be abused. But the interest of commerce at this port, 
and the safety of the vessels engaged in it, require that the 
police regulation of the river and quays, should confer ample 
authority, and that its exercise should be direct and summary. 
A remedy will not be wanting when abuses shall be shown to 
exist; but the primary indispensable duty of those whom the 
law subjects to these regulations, is obedience to the officer 
charged with their enforcement. 

It is clear, from the view I have taken, that in the case of 
the Volusia, the Harbour Master did not mistake his duties, or 
transcend his authority. It is not contended that she took the 
outer berth, at the complainant’s wharf, without permission, 
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or that acquiescence which implies consent, and being there, 
she was entitled, not only by the custom of the port, but by 
the express terms of the written regulations to claim the in- 
ner berth as soon as the vessel she covered had been dis- 
charged. 

The respondents, therefore, must pay wharfage according to 
the accustomed rates, as set forth in their answer; as to the 
rest, the libel is dismissed, but without costs. 


JOHN HEPPARD v. THE BARGES GENERAL CADWALLADER, 
AND MAJOR RINGGOLD; WILLIAM L. ASHMEAD 
AND THEODORE BIRELY, OWNERS. 


District Court U.S. for the Eastern District of Pennsylvania, 
in Admiralty, March 26, 1847. 


(1.) The only lien which the admiralty will enforce against a vessel for work done 
in its construction, is that which obtains under the local law ; and as by the Penn- 
sylvania act of Assembly of 13th June, 1836, § 2, the lien ceases under such cir- 
cumstances, when the vessel proceeds on her first voyage, no admiralty process 
will be extended to enforce it. 

(2.) A ship owner is not liable personally for work upon the ship unless done by 
his order or on his credit. 

(3.) A. agrees with B. that a vessel building by A. shall become B.’s property on 
the payment of a certain sum. B. takes charge of the vessel for the purpose of 
fitting her up, and in so doing, but before a legal transfer is made, makes a contract 
for painting the cabins. Hed, that A. is not liable personally for the work thus 
done. 


The libels in these cases were in rem et personam ; and a de- 
cree pro confesso having passed against William L. Ashmead, 
a decree was asked, upon hearing, against the barges. and 
against Theodore Birely. The barges were built at Philadel- 
phia by Birely, and the legal title remained in his name, but 
by agreement between him and Ashmead, they were to become 
the property of the latter on payment of a certain sum. They 
were fitting up under Ashmead’s direction to carry passengers, 
and the libellant was engaged by him to paint the cabins. 
Birely was occasionally on board while the work was in pro- 
gress, but gave no orders respecting it. After the barges had 











474 HEPPARD U. BARGES GEN. CADWALLADER, ET AL. 


made repeated voyages in the service of Ashmead, he found 
himself unable to complete his bargain, and the barges were 
sold to a third person. 


Mr. Vanpyke, for libellant. 
Mr. Asumeap for respondents. 


Kane, J. after recapitulating the facts as above, said: It is 
plain on these facts, that this libel cannot be sustained against 
the vessel. The only lien which this Court could enforce 
against it is that which obtains under the local law, and that 
expired when the vessel proceeded on her first voyage, after 
the work was done. A. A. Pa. 13th June, 1836. § 2. The argu- 
ment, by which recourse is sought against Birely, supposes a 
liability on the part of ship owners, which the law does not 
warrant. They are not liable personally for work upon the 
ship, unless done by their order or on their credit. See the 
cases collected in the new edition of Abbott, pp. 31, &c. The 
case of Leonard v. Huntingdon, decided by Chief Justice 
Thompson, 15 Johns. R. 302, is closely parallel to the present. 
There the defendant had contracted to sell, but retained the 
bill of sale until the purchase money was paid; and he was 
held not liable for repairs done in the mean time by the orders 
of his equitable vendee. The Court asserted substantially the 
same principle which the English courts have in later years 
decided to be the true one, that the question of liability refers 
itself directly and exclusively to the question, “ upon whose 
credit was the work done?” 1 Ry. & M. 42, 

I therefore dismiss the libels against the vessels, and against 
Theodore Birely. Regarding all the circumstances, however, 
the case seems to be one, in which the Court may properly 
exercise a discretion as to the costs to be paid by the parties 
respectively, and I therefore order that the full costs being first 
taxed, the one half thereof be paid by the libellant and the 
other by the respondent. ’ 
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GEORGE F. CURTIS v. SETH F. NYE. 


Court of Common Pleas, Massachusetts, Suffolk County, January 
Term, 1847, at Boston.—(Boston Law Reporter.) 


(1.) In an action brought, to recover compensation for professional services in 
advocating a petition for a rail road before a committee of the legislature, non-join- 
der of the residue of the petitioners was pleaded in abatement, and issue joined upon 
this plea, the court held that in order to sustain the plea, it must be proved that 
each and all of the persons named therein contracted with the plaintiff. The jury 
are further bound to inquire whether any others of the signers of the petition con- 
tracted with the plaintiff, and if they did not, the plaintiff was entitled to a verdict 
against the defendant, having proved that he did contract. 

(2.) Upon the question of damages, the jury are in their sound discretion to al- 
low the plaintiff, what he reasonably deserved to have for his services. The first 
element in this determination is to be found in the testimony of witnesses who are 
competent to speak to the point. 

(3.) A professional service is worth just what it will bring, and has a market 
value like any other service. 


This was an action brought to recover the sum of two hun- 
dred and twenty-five dollars, charged by the plaintiff for pro- 
fessional services, in advocating a petition for a rail road from 
Sandwich to Plymouth, before a committee of the legislature, 
in March, 1846. The defendant pleaded in abatement the 
non-joinder of about two hundred other persons, being the 
residue of the petitioners, all of whom resided in the town of 
Sandwich, except Watson Freeman, who resides in Boston. 
Issue was joined upon a replication to this plea. Merrick, J. 
ruled that the plaintiff should open and close, and that the 
question of damages was open to both parties. 

The plaintiff proved his retainer, by the defendant, in the 
following manner: Mr. C. H. Warren testified, that when the 
hearing on the petition of “Seth F. Nye and others” was 
about to come on before the committee, the defendant applied 
to him to act as counsel for the petition, but that, on account 
of his other engagements he declined. The defendant then re- 
quested Mr. Warren to recommend some one, and he recom- 
mended the plaintiff, and offered to see the plaintiff for the de- 
fendant and engage his services. This offer was accepted, and 
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Mr. Warren saw the plaintiff, and stated to him, in answer to an 
inquiry, that the defendant, was a person of respectability and 
pecuniary responsibility ; and the plaintiff thereupon agreed to 
be retained in the case. Subsequently, on the same day, the 
defendant called at the plaintifi’s office, in company with a 
gentleman who introduced him, and instructed the plaintiff in 
the case, and the hearing commenced soon after, and was con- 
tinued through five sessions of the committee, held in the 
morning from nine to eleven o’clock. The defendant was the 
only petitioner who attended the hearing; and being allowed 
to testify before the committee, he there stated that he started 
the petition itself, and that he procured most of the signers to 
it, and that he owned real estate in Plymouth. Watson Free- 
man testified that he never gave the defendant any authority 
to employ counsel on his behalf, or to incur any expenses on 
his account; and that he signed the petition merely to oblige 
the defendant. 

Messrs. Warren, E. H. Derby, and F. B. Crowninshield, 
the latter a member of the committee, who were acquainted 
with the services performed by the plaintiff, testified, that, in 
their judgment, the plaintiff's bill was a reasonable and proper 
charge for the services rendered. All these gentlemen con- 
curred in saying that this branch of professional labour is very 
arduous and irksome, and involved subjects of a new charac- 
ter, and is usually required to be remunerated at a higher rate 
than services in the courts, which occupy the same length of 
time. It was admitted that the application in this case was 
not successful, a rival road having been chartered. 

The defendant introduced the original petition, but proved 
none of the signatures to it, except his own and that of 
Watson Freeman. He also introduced a bill rendered by the 
plaintiff to the defendant, in which the charge was made to 
“Seth F. Nye, and others, petitioners for a rail road,” &c. 
The court intimated that the plea in abatement necessarily 
failed, if the jury believed W. Freeman, and also because the 
other signatures were not proved. But the defendant’s coun- 
sel claimed the right to go to the jury upon the question of the 
contract as well as the damages. 
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Wituam Denon, and Grorce T. Curtis, for the plaintiff. 
B. F. Hatcert, for the defendant. 


Merrick, J. instructed the jury: 1. That if they believed 
the testimony of Freeman, the plea in abatement could not be 
sustained. It was necessary, in order to make out the defence, 
that the defendant should show that each and all of the persons 
named in the plea contracted with the plaintiff. If one of them 
did not make any such contract, or did not authorize it to be 
made by the defendant on his behalf, the plea failed to be sup- 
ported by the proof. Again, they were to inquire, whether 
there was any evidence that any of the persons whose signa- 
tures purported to be upon the petition, except the defendant, 
contracted with the plaintiff. If they did not, the plaintiff was 
entitled to a verdict, for he had proved that the defendant did 
contract with him for the services which were rendered. 
2. Upon the question of damages, it was for the jury, in their 
sound discretion, to allow the plaintiff what he reasonably de- 
served to have for his services. The first element in this de- 
termination was to be found in the testimony of the witnesses, 
who were competent to speak to the point. They had testified 
that the charge was reasonable, and that, in their opinion, the 
services which were actually rendered, could ‘not have been 
procured for a less sum. A professional service is worth just 
what it will bring; what the community are willing to pay. 
It has its market value, like all other services. A man may 
be hired for a dollar a day to do some kinds of work, but a 
counsellor of the court cannot be hired for a like sum to per- 
form the services peculiar to his profession. Why is this? 
why is the service of a physician, who enters a sick-room and 
spends a short time with a patient, said to be worth more 
than the service of a porter, who spends the same time in 
transporting a heavy burthen by the exercise of physical 
strength? First because there is a difference between 
physical and intellectual labour, which mankind choose to 
recognize, and to remunerate accordingly. Secondly, because 
the training, education, and discipline of professional men is a 
slow and costly process. Why is it, that there is a difference 
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in the value of the services of different members of the same 
profession? Because there are diversities of gifts; because 
experience, skill, and faculty of using professional knowledge, 
make differences, even where there is the same diligence and 
fidelity. These qualities will command higher rates of remune- 
ration; and because they will command more, they are worth 
more. It had been argued, that the legal profession is a 
monopoly. It is a monopoly very widely diffused, and any 
man may enter into it who will qualify himself to perform its 
duties. After he is qualified no one is bound to employ him; 
but if he is employed, he is entitled to the remuneration which 
services of the same quality will command from others. It 
had been said, that the legislature did not like to have the 
lawyers come before their committees, and make these long 
arguments. If so, and if, when called to render these services, 
the members of the profession exposed themselves to displeasure 
and obloquy, it was for the jury to consider whether that cir- 
cumstance ought to diminish their compensation. Evidence 
had been offered to show, that the services of counsel before 
committees of the legislature were more arduous and irksome 
than the ordinary routine of professional duty in the courts; 
that the attendance was irregular, and therefore it interrupted 
other engagements ; and that it took counsel away from their 
places of business, and carried them for a time away from 
their clients; and that the subject of railroads involved new 
branches of learning, which must be mastered by the advocate. 
If so, these circumstances ought to enhance the compensation 
of counsel. In the present case the jury had the means of 
judging what the services were. It was for the jury, in their 
sound judgment, to say what they were reasonably worth, 
and to add to that sum interest from the date of the writ. The 
jury were out about four hours, and the next day returned a 
verdict for $204,47. 
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KINGSLEY v. PRENTISS. 
Philadelphia Common Pleas. 


Rent accruing after a decree of bankruptcy and before the bankrupt’s discharge, 
is not barred by his certificate. 


This was a case stated in the nature of a special verdict, 
wherein the following material facts were supposed to be 
found. 

The defendant, on the 28th February, 1842, rented of the 
plaintiff a house in the city of Brooklyn, at the yearly rent of 
$300, payable quarterly, the lease to take effect from the first 
day of May, 1842. One quarter’s rent, $75, accrued on the 
lst May, 18438, for the recovery of which, this action was 
brought. 

On the 2nd November, 1842, the defendant filed his petition 
in the District Court of the United States for the southern dis- 
trict of New York, praying the benefit of the bankrupt law of 
19th August, 1841. 

On the 30th December, 1842, he was decreed a bankrupt. 
His discharge was refused by the District Court, and thereupon 
he appealed to the Circuit Court of the United States for the 
same district, by which latter court his discharge was decreed 
and his certificate allowed him on the 7th June, 1845. 

The question was, whether his discharge was a bar to an 
action brought for the recovery of the rent accruing after his 
decree and before his discharge. 


Mr. Tuayer, for the plaintiff, contended, that the certificate 
was no bar, because the claim for rent was not proveable un- 
der the act, inasmuch as there was no subsisting debt at the 
time of the decree of bankruptcy ; and the previous undertaking 
to pay rent to accrue at a future day, did not fall within the 
5th sec. of the bankrupt act relating to uncertain or contingent 
demands and debts payable in future. He cited Bosler v. 
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Kuhn, 8 W. & S. 183; Large v. Bosler, 3 Penn. L. J. 246; 
Sections 4, 5, 3, 1, and 10, of the bankrupt act; Donnell v. 
Swaim, 3 Penn. L. J. 393; Downe v. Brackett, 5 L. J. 392; 
Auriol v. Mills, 1 H. Black. 433, and 4 T. R. 94. 


Mr. Watn, for the defendant, argued, that the defendant’s 
liability to pay the rent, was incurred on the 28th February, 
1842, when the lease was signed, and that that being previous 
to the decree, the debt was proveable under the bankrupt act, 
and therefore discharged by his certificate. He contended that 
a distinction should be made between this case and Bosler v. 
Kuhn, the latter being an action upon a covenant to pay ground 
rent which was perpetual. He relied upon the 4th and 5th 
sections of the act. 


Per Curtam.—Without going further into the matter, we are 
of opinion, that this case is ruled by the decision of the Supreme 
Court in Bosler v. Kuhn, 8 W. & S., and can perceive no 
reasonable ground of distinction between that case and this. 
Judgment for the plaintiff. 


EDWARDS v. MATTHEWS. 
Court of Exchequer, Easter Term, May 4, 1847. 


(1.) The Court will not set aside a verdict on the ground that the wrong party 
was allowed to begin at the trial, unless it is manifest that some injustice or injury 
has resulted from the error ; and therefore, 

(2.) If on the trial of a feigned issue, directed for the purpose of informing the 
conscience of the Court, the judge calls on the wrong party to begin, the Court 
will not grant a new trial if they consider the verdict supported by the evidence. 


This was a feigned issue directed by this Court, under the 
Interpleader Act, which was tried before Pollock, C. B., and a 
verdict returned for the plaintiff. 


Warson, on the 22nd April, moved to set aside the verdict. 
First, because the plaintiff was improperly called upon to be- 
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gin, the burden of proof lying on the defendant. Mercer v. 
Whall, 5 Q. B. Rep. 447; Ashby v. Bates, 4 D. & L. 33. 
Secondly, because the verdict was against the evidence. 


Pottock, C. B.—We are of opinion that there ought to be no 
rule in this case. The objections taken by the defendant’s 
counsel are, first that the wrong party was called on to begin 
at the trial; and secondly, that the verdict was against the evi- 
dence. On the first of these questions it is to be observed, that this 
was not the case of an action, but was an issue directed to in- 
form the conscience of the court on a certain subject. Possibly 
therefore the rule, if there be such a one, that a wrong decision 
as to the party called on to begin, with mischief resulting from 
it, would be ground for a new trial, may not apply here; be- 
cause if the Court is satisfied with the result of the trial, there 
can be no occasion for a fresh one. So the Court of Chancery 
often directs an issue to inform its own conscience as to facts, 
and that court may be so satisfied with what has transpired at 
the trial, that although the verdict of the jury may be open to 
exception, the Court has obtained a sufficient view of the rights 
of the parties to enable it to act. It has been doubted whether 
such a general rule as that which I have stated relative to the 
right to begin, exists; but we think it unquestionably does. It 
appears that the rule adopted in this Court is this, that the 
plaintiff or defendant having been called on to begin when the 
proof of the issue lay on his adversary, is not a sufficient 
ground for a new trial, unless it is manifest that the course of 
justice has been thereby interfered with, and some substantial 
injury effected at the trial of the cause. I own my impression 
at one time was, that a miscarriage as to who should begin 
was so important a matter and might in many instances inter- 
fere so much with the course of justice, that we ought always 
to interfere and correct it; but on referring to the judgment of 
the Court in the cases to which I have alluded, we must now 
take it as settled that the question whether any injury has been 
done by the erroneous ruling of the judge at Nisi Prius, is in- 
volved in the question of the propriety of granting a new trial 
for it. In the present case there has been no injury done—the 
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trial was of an issue directed for the purpose of informing the 
conscience of the Court, and on looking at all the evidence we 
think that the verdict was right, and consequently ought not 
to be disturbed.— Rule refused. 


EICHELBERGER, er at. v». EICHELBERGER. 
In the District Court for the City and County of Lancaster. 


(1.) One of many joint tenants has a right to prosecute a suit in relation to the 
joint estate, in the names of all, though the others dissent and disclaim. 

(2.) Any joint tenant may disclaim and thereby withdraw himself from all the 
consequences of the proceeding. 

(3.) A disclaimer of a joint tenant filed of record, is equivalent to a judgment of 
severance in the suit. 


Rule to show cause why this suit should not be discontinued, 
or why John Eichelberger’s name as one of the plaintiffs, shall 
not be stricken off. 


Mr. Excmaxer, for the defendant. This is an action of 
waste. The summons was issued February 6, 1845. On the 
14th March, 1845, John Eichelberger appeared and disclaimed. 
Jacob Loudenslager, another plaintiff, has also made his 
affidavit disclaiming the suit, and the same motion is now 
made in relation to him. It would seem strange, if the suit 
should be allowed to be carried on, against their consent and 
wish, at the instance of another individual, who may thus 
saddle them with his own proceeding and all its consequences, 
of which they disapprove. 


Mr Srevens, for the plaintiff. This is a joint action,—an 
action by joint tenants. It must therefore be brought in the 
name of all the tenants. We have a right to proceed in the 
name of all, if we have any right to sue. It is an incident of 
our title; nor can these parties legally complain, so long as 
they hold as joint tenants, nor deny our right, without forfeit- 
ing their own. 
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Hayes, President. John Eichelberger and Jacob Louden- 
slager have both disclaimed the prosecution of this suit; and 
their disclaimers are filed. The plaintiffs, John Eichelberger, 
Jacob Eichelberger, and Jacob Loudenslager, are joint tenants 
of the premises mentioned in the writ. Though any one or 
two of them may disclaim and refuse to join in the prosecution 
of the action with the rest, they have no right to prevent the 
others from proceeding. The motion to compel the plaintiff, 
Jacob Eichelberger, to discontinue, is therefore untenable. But 
they may dissever, and the plaintiff, who wishes to prosecute 
the suit, is entitled to a judgment of severance. The ancient 
practice was, for any joint tenant desirous of suing, when his 
co-tenants refused to appear, to issue process of summons and 
severance, and pray judgment ad prosequendum solum. 

But the process of summons is unnecessary, where the 
plaintiffs all appear. In that case, when some refuse to proceed 
and prosecute, the rest may pray, and the court will grant a 
judgment of severance, or a disclaimer filed will be regarded 
as the same thing. This was the course recognized and ap- 
proved in the case of Gallagher v. Jackson, 1 8S. & R., 492. 
There, no judgment of severance was actually entered. But 
one of the appellants, Evans, came into court and stated, that 
the appeal was entered by Gallagher without his consent and 
contrary thereto, and desired that it might be struck off. Ch. 
J. Titeuman said: “In this case there was no formal sum- 
mons and severance ; but it appears on the record, that one of 
the defendants separated himself from the other by coming in- 
to court and disavowing the appeal ; so that there was, in fact, 
a severance.” Yerares, J. said, “It would have been an idle 
ceremony to issue a summons to Evans, ad sequendum simul, 
when he had appeared gratis upon the rule; after which and 
not before could judgment of severance be given according to 
the authority of Lord Cromwell & Andrews, Yelv. 4. This 
was a severance in fact ; Evans publicly disclaimed the appeal 
and withdrew himself from all its consequences.” He also re- 
marked, that he knew “ of no instance in Pennsylvania where 
this mode of procedure had been followed.” (i. e. by summons 
and judgment of severance,) “but here it has been pursued 
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substantially. It is expressed in the opinion of the president 
of the Court, that on the rule to show cause why the appeal 
should not be struck off the record, John Evans appeared in 
open court, and stated that the appeal was entered by Peter 
Gallagher, without his consent and contrary thereto, and de- 
sired that the same might be stricken off.” But notwithstand- 
ing this substantial severance, it was held, that the writ of 
error was properly brought in the names of both defendants, 
against whom the judgment was originally given from which 
the appeal was taken. “ Evans,” observed Judge Yeates, 
“cannot be implicated in the event of this writ. The judg- 
ment against him before the justice, stands in full force ; from 
this, he has not appealed, or brought error.” 

So in this case, the suit is correctly brought in the names of 
all the joint tenants, because the title is a joint one, per my et 
per tout, and it must be prosecuted in their names; but those 
who have severed, by their disclaimers filed of record, are no 
longer implicated in the consequences of the proceeding. 

With this explanation, the rule to show cause is discharged. 


JONATHAN PROUT, er at. v. Z. BERRY, AND WIFE.— 
December, 1844. 2 Gill, now in press. 


(1.) The legislature have no power in any given determination of the Court of 
Appeals, to declare what would be the rights of the parties. That is a judicial 
power which the legislature does not possess. 

(2.) Where the Court of Chancery, in 1838, directed certain parties to a cause 
to pay their proportion of certain annuities, and the persons supposed to be aggrieved 
had lost their right of appeal by lapse of time, and in 1843 obtained an act, by 
which this court was authorized and required to take cognizance of, and hear and 
determine the said cause “in manner and to every effect as if such transcript had 
been in due time transmitted.” Held, that this court was bound to presume, that 
in compliance with the order of 1838, the appellees’ proportion of the annuity had 
been paid, and this court could not determine the case in manner, and to every 
effect, as if the appeal had been taken in due time. 

(3.) A legislative act, authorizing an appeal, must either be capable of being com- 
plied with by the court, and the terms of the grant followed, or the act must be un- 
constitutional. 

(3.) The legislature may pass laws conferring on this court the right to hear ap- 
peals in special cases, after the time allowed by the general law had passed by ; but 
such a law, to have efficacy, must leave this court untrammelled, as to the mode or 
manner of administering justice. 
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Monthly Intelligence. 





TWADDELL’S APPEAL- 


The importance of the decision pronounced in this case, by the Supreme 
Court, would seem to require some examination of the principles on which 
it rests. This is advanced without favour to discussions, tending to shake 
the authority of established law; for in general, a case which furnishes a 
certain rule of action, without contravening any maxim of morals, even 
though incorrect in theory, and opposed to the current of decision, may be 
regarded less injurious, than questions rendered doubtful by disputation. 
On the other side, a decision which has not been confi by time, nor 
extensively followed in the transaction of business, may be examined not 
only with propriety, but in the hope, that if shown erroneous, opportunity 
for correction will be embraced, and confusion to the science and practical 
injury be averted. 

he facts involved in the case, so nearly as we have been able to gather 
them, are the following: James Twaddell, of the County of Philadelphia, 
was appointed ian of Henry Ogle, in the month of October, 1837. In 
December, 1838, without an order of Court, and without the direction of 
any party interested, he invested the sum of three thousand two hundred 
dollars, comprising nearly the whole of the funds of his ward, in a certifi- 
cate of the loan of the Lehigh Coal and Navigation Company. This was not 
the mortgage loan. The forms of the certificates are not identical ; and to 

t the matter beyond dispute, that loan was not effected by the Company 

or several years afterwards.—The account of the guardian, claiming a 
credit for the amount of this certificate, excepted to for this cause, was re- 
ferred by the Orphans’ Court to an auditor, before whom the most material 
facts established were, that the loan was then worth thirty-eight dollars, 
for about one hundred dollars originally paid ; that no interest upon it, had 
been received subsequently to October, 1841, the date ofa grapeal suspen- 
sion of payments by the Company ; that the guardian, a gentleman of 
means, had not thus invested any funds belonging to himself; and that, 
though he had caused a petition to the Court to be prepared, in accordance 
with the provisions of the act of 1832, he had refrained from presenting it, 
and had made the investment without that formality. 

To the report of the auditor erasing this credit, and debiting the account- 
ant in cash, with the amount of the certificate and interest, the latter filed 
exceptions, which, after argumen’, were dismissed by the Court. From this 
decree, the accountant appealed to the Supreme Court, by whom a decision 
was made, reversing tist of the Orphans’ Court. On the reasoning em- 
ployed and the conclusions adopted by the Supreme Court, in the opinion 
pronounced on this occasion, it is our purpose to remark with brevity. 

We delay not now to inquire, whether it was or was not the intention 


* The commnnication which follows is adverted to in a note to the case 
with which the present number opens. ‘ 
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of the legislature, to interdict other modes of investment, than those 
enumerated in the act of 1832. In considering the policy of sanctioning an 
investment in the Lehigh loan, it is difficult to see, how that question could 
necessarily arise. In Nyce’s estate, 5 W. & 8S. 254, it was avoided ; and 
in the latter part of this opinion, the case is made to turn on other 
grounds. Between that, and the point here presented, there was a vast 
space, in which many an orphan might have sought and found a security, 
of which, it is feared, this decision, if adhered to, must deprive him.—It may 
also be, that the inconvenience and expense of presenting a petition to the 
court, in instances where the fund is small, would operate oppressively, 
and outweigh the advantages derived from a literal compliance with the 
act of Assembly. Pretermitting all these grounds, we desire to know, by 
what process of reasoning the Court reach the conclusion, that this act was 
intended for the benefit, not of the cestui que trust, but of the trustee ? 
What part of it gives colour for such an inference? Who advocated its 
passage on that ground? What maxim of policy, or principle of justice, 
dictates the passage of acts of Assembly, for the protection of men of age, 
of experience, of prudence and business capacity, against parties of whom 
nothing is known, but their tender years, and the unlimited confidence re- 
posed in the trustee by themselves and their friends? Protect the trustee 
against what? Protect him against whom? 

But it seems that neither the English nor the American rule will answer ; 
in particular parts of the State, it is intimated, the former may; in others, 
not at all; and we are to be favoured with one, which shall, with commend- 
able flexibility, accommodate itself to the circumstances, in which trustees 
who have negligently employed trust moneys, may find themselves placed. 
On this point, we confess to have received some information. We had not 
previously been aware of any principle, which rendered the error of a com- 
munity, to whatever cause owing, more venial than that of an individual. 
We had supposed a principle of Jaw, a matter not dependent either on 
latitude or longitude, on county lines, or the courses of mountains or rivers. 
We had thought, that, as the establishment of a legal principle resulted 
from certain deductions of reason, what was legal and just in one place, 
was so in every other place. That different judges might differ in opinion 
we had reason to credit; but that the same Court would prescribe opposite 
rules of law, upon the same subject, for different parts of its territorial 
jurisdiction, we did not believe. We supposed that if it were unlawful a 
man should knock down another in Philadelphia, it was so also in Pittsburg ; 
that a conveyance of land to one and to his heirs and assigns, would pass a 
fee simple on either side of any river or mill race; that a trustee was 
legally bound to account for violating his trust, whether he lived on this 
side of the mountain or on that. But we abandon all such revolutionary 
doctrines. 

How the Court arrived at the conclusion that this investment was made, 
“ not on personal security,” but “in substance, though not in form, on rea) 
security,” it is difficult to discover. Concede the Company to own lands. 
What then? Suppose an executor to lend the money of the heir or legatee, 

_on the promissory note of a natural person, owning, at the date of the loan, 
real estate of greater value than the total amount of its incumbrances, and 
of the owner’s personal debts! Suppose even, on the part of the borrower, 
a stout promise to appropriate the income of his real ‘estate to the payment 
of interest on the loan. Is this such a real security as is contemplated by 
the act of Assembly? Suppose the promisor to sell the land, or to assign 
it in payment of debts subsequently contracted, or the sheriff to offer those 
attentions, which distinguish his intercourse with certain classes of society, 
and to sell it for him; nay, suppose the borrower, on the day after receiving 
the money, to confess a judgment, for the very purpose of procuring a ju- 
dicial sale of the land,—where is the security then? hen it is in- 
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tended not to decide, “whether money may not in any case be safely in- 
vested on merely personal security,”"—do the Court mean to signify, 
that this is such an investment as they would sanction? Yet where 
the distinction between the hypothetical and the decided. case, ex- 
cept that in the one, the borrower is a corporation without body or soul, and 
in the other is presumed to have both ! 

Much of the decision finds its support in the character of the Company. 
We have no desire to detract from its character. The utmost harm we 
wish it, is success in paying its just debts. But is its title to the praise of 
a great and flourishing corporation, so indisputable? Whether the value 
of its landed capital exceeds or falls short of the amount of its liabilities, is 
a question far more than doubtful, in the minds of those who understand its 
affairs. That it had, for some time previously to the decision, refused to 
pay, even the interest on those liabilities, is mentioned. At the very date 
of the present investment, it was engaged in borrowing money largely; 
how far its claim to respect was preserved, by the subsequent mortgage or 
conveyance of its whole estate, to new creditors, so distrustful of its charac- 
ter and capacity, that they refused to lend without a mortgage, and by thus 
disabling those who, like Mr. Twaddell, had advanced their money, simply 
upon its honour, to obtain payment either of principal or interest, and by 
continuing that state of things up to the hour of the decision,—may afford 
some additional ground for diversity of sentiment. Whether the convey- 
ance thus made, was such a fraud on the latter class of creditors, as to 
render the instrument itself invalid as to them, has not been decided. Be that 
as it may, what do all these facts show it, but the fittest imaginable subject 
for the changes effected in a commercial community, by the existence of 
pecuniary pressure? Indeed, the very location of its canals, would indi- 
cate, as experience has shown, that they must ever be the sport of wind 
and flood. Like the State Improvements in the same region, they appear 
to be held of the elements, by a species of villein-socage, rather than 
any other tenure; unless it be in frankalmoign of the numerous loan-hol 
ers of the company. Seriously, is the character of this corporation to form 
the criterion for future disposition of trast money? But one inquiry would 
seem to remain,—if this investment be good, what would be bad! Suppose 
the next case to present that of an investment in stock of the Union Canal 
Company, or of the Philadelphia Germantown and Norristown Rail 
Road Company! Modified as those corporations have been by legislative 
enactment, and loaded with debt, (what is there to prevent the Lehigh 
Company from reaching the same pitch?) would such an use of trust 
money be determined legal! No; for that would be a purchase of stock, 
and this is a loan of money. No; for this Company own a mine. Let the 
others buy a mine! These are the distinctions! Verily, the question pre- 
sented to the Court was a grave one, and on the decision of it may depend 
the existence of pecuniary trusts. 

It is said the investment in Nyce’s estate, was made in the stock of a 
bank, (to wit,’the bank of the United States,) and the history of banking 
shows something essentially hazardous, in that mode of employing money. 
All true. But what more does it show, than a bank may own large quanti- 
ties of real and personal estate; may pay its debts for several years; may 
declare large dividends; may nevertheless suspend operations; may refuse 
to redeem its notes; and in the end, be compelled to assign its estate and 
effects? It does not show that banking corporations, with their real proper- 
ty, are more liable to be swept away by wind and rain. It does not show 
less ability to employ honest and competent officers, or less skilful man 
ment. Slight examination would establish, that the instances in which 
banking corporations in the United States have failed to pay their debts, 
have not been more numerous, in proportion to their numbers, and 
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several capitals, than those instances among Canal and Rail Road Companies? 
Why are the failures among the former, to be struck out of the catalogue 
of dispensations of Providence? Again, when did the latter ever attain the 
place in popular confidence, held by the others? Who will presume to say 
that this corporation, flourishing as it is, ever occupied the place, so long 
enjoyed by the Institution in which the investment in Nyce’s estate was 
made? In that case, the executors, with the approbation of the jan, 
in a time of profound tranquillity, invested in the stock of a bank, then own- 
ing vast amounts of real estate,—and are made personally liable ; in this, 
the guardian, without consulting any one, in a state of monetary revolu- 
tion, invested in the loan of a Canal Company, also the owner of real 
estate,—and his conduct becomes a standard for others. 

But, we catch the full scope of the decision, only by attending to dates. 
The unprecedented pecuniary convulsion which arose in 1837, had raged 
with unabated violence, for the space of eighteen months. If any circum- 
stances of time or place, could have infused caution into the conduct of a 
fiduciary agent, we must regard the events which were then transpiring in the 
City of Philadelphia and elsewhere, as calculated to work that miracle. 
Without over-statement, perhaps the annals of civilization might be suc- 
cessfully challenged, to exhibit the occurrence of the same amount of public 
calamity and private distress,—of credit brought to bankruptcy, of opulence 
to poverty, and competence to beggary, in the same length of time, by the 
action of the same causes.—With these facts before his eyes,—with a pe- 
tition in his hand, which shows him to have known his duty, and in the 
midst of a for loans on first mortgage, and of opportunities for 
supplying himself with the stocks enumerated in the act of Assembly,—the 

ian deliberately puts the money of his ward, where, the proof is, he 
never put his own, and invests it in a canal stock, which meedip depreci- 
ates more than sixty per cent. in value; and this is determined so judicious 
an investment, as to relieve him from liability to reimburse the loss oc- 
casioned. 

We say this is against reason and law. It cuts our cable. It sets us all 
afloat, once more. No opinion can be given, on which any client can rely. 
There is neither case nor principle left. Parties must run their chance; 
and judges must pronounce a new decision for every incorporated Company, 
whatever its design, in the State or out of the State, now in existence or 
hereafter to be created, provided you allow it a few acres of land. Whether 
its object be to make rags, or to shave notes, to spin yarn, or to catch fish ; 
in short, to whatever kind of sports the mind of a trustee may incline, 
whether financial, rural, or strictly aquatic, we see nothing to say, that 
every such new exhibition of taste or skill, must not be met with its corres- 
pondent decision —We said incorporated Company ; but does the decision 
limit the investment to such a company? Why might not the money be 
loaned to a private mercantile partnership, owning real estate? Say the 
Court, of the Lehigh Company, “the income from its coal mines and its 
canal, is appropriated to payment of interest on its loans, in the first instance.” 
Is not the income, nay are not the entire effects, of a partnership, pledged 
in the most solemn and sure legal manner, for the payment, not of interest 
only, but of all the principal debts; so far so, that until such payment, 
neither a partner can appropriate, nor a creditor of a partner seize, the 
joint property? Yet what business has so completely monopolized the 
term failure? After Twaddell’s Appeal, what is there to prohibit the in- 
vestment of trust funds even in an ordinary partnership * 

“Had its dividends,” say the Court, of the Company, “then been sus- 
pended, the case might possibly have presented a different aspect.” That 
1s, had it, at the very date of the investment, been refusing to — the 
just demands upon it—had it been unable to raise money enough either by 
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borrowing or begging, to pay even a dividend upon the sums borrowed, 
had it been in a state of absolute insolvency, had it been in the position of a 
man who has actually failed in business, and has consequently lost his com- 
mercial credit,—then it was possible—it might have been, that the case 
would have presented a different appearance, and that the investment would 
have been regarded injudicious. 

Of that portion of the opinion, which appoimts the future test of the re- 
sponsibility of trustees, by declaring that they shall “ be held responsible only 
for supine negligence,” we need say little more than to inquire, in what 
other case, American or English, such a relaxation has been permitted? Of- 
what other class of agents, be their description what it may, has it been de- 
termined, that they shall be liable only for injurious acts done or suffered 
without an effort to prevent them, and not for any other degree of careless- 
ness or negligence! On what reasons, drawn from the position and 
character, both of the agents and the principals, is such difference of liability 
supported? Is there an idea which helps us to distinguish this instance of 
agency from all others, but fortifies the conclusion, elsewhere announced, 
that if any difference be authorized, a more stringent rule should be ap- 
plied to those who administer the affairs of the young, the inexperienced, 
and the helpless ? 

Something has been said of the reasonableness of the doctrine, which the 
opinion advances. So far as respects the law,—we supposed it, on this 
subject, entirely settled. In England, it is so, What peculiarity in ourown 
economy, the habits of our people, or the management of our corporations, 
is believed to require a less strict rule, has not been explained. That there 
is anything proper to the country or the climate, fitted to induce in our 
orphan children, a superior degree of fortitude, we do not remember to have 
seen advanced. We presume the question with us, as in England, one of 
reason and law. Now, by the decisions of all our inferior courts, and the 
practice pursued under them for many years,—by the act of Assembly and 
by —_ estate, (not to load the page with citations of prior decisions b 

e Supreme Court,) it was regarded equally well determined in Pennsy}- 
vania, that the investment must be made in landed security, in one or 
more of the stocks enumerated by the legislature, or in something which 
could not escape the grasp of the owner, without producing liability 
on the part of those who received the money from the trustee, and with- 
out the commission of an unlawful act on their part. These objects 
are unattained under this decision.—It will not do to say, that the phrase- 
ology of the will, under which the appellants in Nyce’s estate invested the 
money, renders that a special case. The words “ put the sum of £500 on 
interest, to be well secured,” contain no stronger injunction to employ the 
money securely, than the law lays upon every executor or guardian. Yet 
the whole strength of that well-considered and well-adjudged case, so firmly 
supported by reason, statute, and decision, seems to have crumbled under 
the remark, that this corporation is a canal company owning lands, and that 
was a bank,—owning lands. 

The case of Morris vy. Wallace, 3 Barr, 319, reported since the date of 
this decision, furnishes a reason for the law as previously held. In this 
case, the Court affirm the principle, that an investment in stock, in the 
name of the trustee, without the addition of his character as trustee, is a 
breach of trust, for which the cestui que trust may require him to account 
in cash. Who can say, how far the act of 1832 may have originated in a 
desire to prevent such a mode of investment, consequently to prevent the 
trustee from charging the stock to the cestui que trust, if unprofitable, or 
retaining it himself, if productive, and to compel him to record in his veti- 
tion, the denomination and amount of the stock, in which it is proposed to 
invest the funds? Beside allowing him to invest in whatever mode he may 
deem proper, Twaddell’s Appeal also relieves the trustee from the obliga- 
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tion to present this petition, and renders an order of court in every case un- 
necessary ; thus enabling him to do, without applying to the Court, what, 
if he did apply, never could be permitted: and thus also clothing him with 
a power, which the court itself does not possess; for, as soon as the petition 
has reached the record, the act of Assembly comes in, and prevents an order 
in any other than one of the modes it enumerates, and that only 
“upon due proof” that the circumstances justify the step. In arresting 
fraud in its inception, to require the trustee to ask this authority, must 
prove all-powerful. Beside that, the course contended for is high, and 
just, and right, and one whose issue no honest man need fear. On the 
contrary, the present decision, to say Jeast, will do nothing to sustain those 

eat principles of morality in the transaction of business, and emphatically 
in the discharge of the fiduciary relation, which, as they lie at the base of all 
human happiness, it has ever been the glory of the law to sanction and en- 
courage. 

We are far from intending, by the manner in which we have noticed 
the subject, anything disrespectful to the tribunal from which this decision 
has emanated : certainly, in its present organization, as firmly fixed in pub- 
lic confidence, as at any former period of its history. We should do further 
injustice to ourselves, if we omitted the opportunity to express the estimate 
entertained by the profession, of the ability of the judge who, as the instru- 
ment of the Court, announced the present decision. That stricter attention 
to rhetorical rules, and perhaps more extensive erudition, may be found, is 
conceded ; in what juridical writings, a more nervous diction, more ability 
to say one thing to the exclusion of all other things, more concise state- 
ment of fact, more correct reference to the point of decided cases, more 
forcible illustration, more severe logic,—making every allowance in 
favour of things remote,—it were extremely difficult to pronounce. But 
however eminent the minds that may have concurred in the result attained 
in the present instance, or to whatever extent it be attributable to a 
necessary pressure of business, every consideration conducts to the belief, 
that the interests of the community will be speedily and cheerfully restored 
te the place in which Twaddell’s Appeal found them. 

Many Lawyers. 


Homicipe From Imprupence.—In the Gazette des Tribunaux, of May 
21, 1847, the following curious but just decision is reported to have been 
made in the Cour Royale de Paris, construing the act giving a remedy to 
the relations of persons killed by the carelessness of drivers of vehicles, &c. 
The wife of a man who had received injuries from an omnibus of which he 
subsequently died, sought compensation from the proprietors of the omnibus 
for the loss she had sustained by her husband’s death. In their defence, the 
proprietors of the omnibus produced a release, given by the husband two 
days after the accident, in which he acquitted the driver of all blame, and 
relinquished his claim for damages against the owners of the omnibus, in 
consideration of eighty francs paid to him at the time. 

The court, however, decided, that the demand of the widow was for repa- 
ration for the injury (reparation du prejudice) which she _ suffered 
in the loss of her husband, that this was personal to herself, and that no 
arrangement made by the husband before his death could be set up in op- 
position to her claim. 





Nove RETURN TO A Fi. Fa.—A correspondent has furnished us with the 
following curious return to a writ of fi. fa. made by the sheriff of one of the 
interior counties of Pennsylvania, in the year 1835.—* Dere is no gutz to 
be found in my Bellywack.” 
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INTERNATIONAL CopyRicHtT.—By a decree just published at Madrid, se- 
curing to authors the copyright of their works during their lives, and for 
the term of 25 years afterwards, and to works published by authority at the 
expense of the State or by corporations, 50 years, a power is conferred 
by the Cortes on the Queen to form conventions with foreign powers, for 
the purpose of protecting the rights of their subjects respectively, and to 
prevent reciprocally the publication or re-publication of works written in 
either country without the previous consent of the authors or pyprietors.— 
Wilmer §- Smith's Times. 


New Publications. 


A Practica, Treatise on THE Law oF PARTNERSHIP, INCLUDING THE 
Law retatine 10 Joint Stock Companies, WITH AN APPENDIX OF PrE- 
CEDENTS, Forms anp Sratutres. By Anprew Bisset, of Lincolns Inn, 
Esq., Barrister at Law. With notes of American cases. Published in 
the New Library of Law and Equity, edited by Francis J. Troubat, Esq., 
Hon. Ellis Lewis, and Wilson M‘Candless, Esq. Vol. 1X. No. 1, July, 
1, 1847. For sale by Kay and Troutman, No 1834 Market Street. 


We have received from Messrs Kay and Troutman, the 9th volume of 
this useful publication, much improved and enhanced in value over previous 
works of the same series, by the addition of notes, referring to American 
cases. Combining, as the New Library of Law and Equity does, ability of the 
highest order in making selections, with a cheapness in furnishing them to 
subscribers only warranted by its remarkable circulation, its merits cannot 
fail to secure for it, at no distant period, a place in the library of every 
American lawyer. The profession has been so liberally furnished with 
treatises upon the subject of partnership, that it can scarcely be conceived 
that much could be added to what has been already so fully discussed and 
collated ; we must not forget, however, that within the last few years the 
mercantile community has been in a state of the most active progression, 
giving rise in England to cases of great importance growing out of immense 
speculations in rail road and mining stocks, and in our own, to relations, 
which a few years since were scarcely heard of. 

The publishers of the New Library of Law and Equity, have endeavoured 
to meet the wants of the profession by furnishing a work which, while it 
shows the state of the law of partnership as at present modified in England 
by acts of Parliament, possesses also the advantage of a complete index to 
all the American cases on the same subject brought down to the latest dates 
in its copious notes. 

Several chapters of peculiar interest, are contained in the first number 
(the only one yet published.) We would instance the 8th upon “ Deeds of 
Partnership, and their construction.” The sccond number too, in which it 
is proposed to treat of Joint stock companies in all their aspects, cannot but 

reat interest in Pennsylvania and New York, the legislatures of 
both which States have, in all the recently granted bank charters, introdu- 
ced special clauses, placing them upon the footing of Joint stock associations 
and rendering all the property of the individual stockholders liable for the 
debts of the company. These chapters alone render the work a highly 
valuable one, independently of its usefulness in other respects. 
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I. A Comprenprum or Mercantite Law. By Jon Wriuiam Smita. 
From the third and last English edition : greatly enlarged by the addition 
of Notes and References to American authorities, by James P. Honcomse 
and Wiiiiam Y. Guotson. 1 vol. 8vo., neatly bound. Price $4. 

II. A Serecrion or Leapinc Cases upon Commerciat Law, decided in 
the Supreme Court of the United States; with Notes and Illustrations. 
By James P. Hotcomsr. 1 vol. 8vo. Price $4. D. Appleton, & Co. 
New York. Geo. 8S. Appleton, Philad. 


The text of the first of these books needs no mention from us. No one 
now denies, that of all professional styles that of Mr. Smith is the most 
felicitous. There is an animation about it that gives it an attraction no 
others possess; and with but few exceptions, its capacity for imparting in- 
struction, and taking hold on the memory, is unrivalled. Mr. Smith’s first 
book, we believe, is the one before us; and it is some relief to find it extri- 
cated from the maze of journalized text books in which it has heretofore, 
in its American editions, been lost. ‘The present editors have brought it 
directly home to the practice of this country, by the accurate and full foot 
notes which they have added to it. There is no book so admirably adapted 
for annotation ; and at the same time there are few which demand so high 
a character of labour; and it is saying not a little for the present editors, 
that they have fairly come up to the mark. 

The plan of the second book is drawn from that of the second great work 
of Mr. Smith, though the resemblance, as will be seen by the title, is rather 
one of subject, than of arrangement. Mr. Holcombe,—a young man, as we 
are informed, but a writer of great acuteness, power of illustration, and 
distinctness,—has drawn from the reports of the federal Supreme Court a 
series of cases of the first impression on commercial subjects. One topic 
alone,—that of insurance,—is omitted, not only because its principles are 
almost peculiarly applicable to the seaboard states, but because it affords 
material for a distinct work, which we trust the editor will have leisure to 
execute. The selection is peculiarly happy ; and though the treatise-making 
passion of American judges makes their opinions Jess manageable for this 
purpose than those of the English courts, yet still, it cannot be denied that 
the peculiar skill which has been exercised by Mr. Holcombe, in stripping 
each case of its merely elementary emblements, has enhanced the practical 
value of the authorities on which be relies. It is to this quality—that of 
close professional exposition,—that the success which we believe awaits the 
book will be owing. Nobody wants more juridical rhetoric, no matter how 
elevated may be its literary rank. What the profession needs is a succinct 
and correct exhibition of the law, as it bears on the particular point which 
is the immediate object of inquiry. Mr. Holcombe’s notes are directed to 
this end; and the practitioner will find on each of the several branches of 
commercial law which are here selected, a clear, concise, and thorough expo- 
sition of the current of authority bearing on it. The typographical execu- 
tion of the book is excellent, and the reader in referring to it will be re- 
lieved from that wretched combination of coarse paper and exhausted % 
which are the incidents of the present system of casting all text boo 
English and American, into the mould of periodical re-publications. 
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Digest of Cases. 


CASES DECIDED IN 1845 AND 1846 IN MASSACHUSETTS, NEW YORK, PENNSYL- 
VANIA, VIRGINIA, NORTH CARULINA, AND SOUTH CAROLINA. 


(Continued from page 404.) 


PLEADING, 


6. Declaration in debt on indemnifying bond, alleges defendants bound 
themselves to pay to any person claiming title to the property, alf damages, 
&c. The bond offered in evidence is in a penalty, and with a condition; 
held, no variance and admissible in evidence. Kevan y. Branch, 1 Grat. 
274. 

7. Since the statute of 1836, c. 273, has prohibited special pleas in bar, 
every case must be tried upon the general issue, known as such in the Jaw 
of pleading, or upon a plea especially ordered by the court as a general 
issue; and consequently such plea is sufficient ; and if the plaintiff demurs to 
it, judgment must be rendered for the defendant. Littlefield v. Pratt, 8 

fet. 287. 

8. In an action for a publication charging the plaintiff with being in bad 
repute in a particular county, it is a good plea that the plaintiff resides in 
and is known in the county named, and there sustains the reputation of a 
** proud, captious, censorious, arbitrary, dogmatic, malicious, illiberal, and 
litigious man.”? Cooper v. Greely, 1 Den. 347. 

9. A substantial variance between the recital in a writ of scire facias and 
the judgment to be revived, would break the continuity of the lien; but 
if the objection be formal, and techinal only, it will not affect the lien of the 
original. Dougherty’s Estate, 9 W. & 8. 189. 

10. Where, in a court of special sessions, a defendant was convicted of 
petit larceny, upon a complaint for stealing one white woollen flannel sheet, 
and the evidence on the trial related to a blanket made of cotton and woollen, 
the warp being cotton and the filling woollen, and the variance was object- 
ed to; held, that it was material and fatal, and the conviction was reversed. 
Alkenbrack vy. The People, 1 Den. 80. . 

11. A plea answering only part of a count is bad, though other parts are 

nswered by other pleas, and the general issue is pleaded to the whole de- 
Claration. Cooper v. Greely, 1 Den, 347. 

12. Where in a plea to an information in the nature of a quo warranto, the 
defendant claims title to the office of trustee of a religious corporation, by 
virtue of his election for a former term which had expired, and a failure to 
choose a successor, whereby he was entitled tohold over; held, that the plea 
must show positively that no one had at any time been chosen to succeed 
the defendant, and that a statement showing that one attempt had been 
made to choose a new trustee without success, was insufficient. The Peo- 
ple v. Phillips, 1 Den. 388. 

13. Where a demurrer is interposed to several counts of a declaration, 
and any one of them is good, the plaintiff is entitled to judgment. Freeland 
v. M-Cullough, 1 Den. 414. 

14. Omission to set out in the narr. the ward in which the property des- 
troyed by a mob is situated, is cured by verdict. Donoghue v. The County, 
2 Barr, 230. 

See Accord and Satisfaction, 1.—Criminal Law, 9, 16, 17,19.—Equity, 
4, 5, 6.—Evidence, 43.—Executors and Administrators, 28.—Limitations, 
7.—Mechanics and Material men, 10.—Practice, 13.—Set-off, 3,4.— 
Trespass, 1.—Trover, 1, 2, 3.— Witness, 3. 


VOL. v1.—63 








494 DIGEST OF CASES. 


POWERS. 


1. Where powers are granted to several persons to transact private busi- 
ness, all must join in the execution of it. And the rule applies in all cases, 
whether the duty be ministerial or judicial. Johnston v. Bingham, 9 W. 
& 8. 56. 

2. A power to sell in fee on ground-rent or otherwise, is well executed 
by a sale on ground-rent, with a clause in the deed, allowing a redemption 
of the rent by the purchaser on payment of a sum of money. Ex-parte 
Huff, 2 Barr, 227. 

3. Where a sale on ground-rent has been made undersuch a power, and 
the right to extinguish the rent is given on payment of a sum certain to the 
grantors, they are entitled to receive the money and release the rent, even 
though the estate in the rent has become executed in others, by virtue of 
the reservation in the deed, and the statute of uses. Jd. 

4. Semble, That the donees of the power would not have the right to re- 
lease the rent, but for the express reservation. Per Kennedy, J. Id. 


PRACTICE, 


1. The Orphans’ Court may amend an order for the amount of bail on 
an appeal while the record remains with them, and the certiorari has not 
been returned. Chew's Appeal, 9 W. & S. 151. 

2. Ifa ca. sa. and a fi. fa. are both issued; and after the sheriff has levied 
the fi. fa., and, while he has the property undisposed of, he executes the 
ca. sa., the court upon the application of the debtor will set aside the ca. sa. 
and discharge him from custody. Wheeler v. Bouchelle, 5 Ire. 584. 

3. The practice, where a feme has given a warrant of attorney to confess 
judgment on her bond, and afterwards marvied, is to move the court for leave 
to enter judgment on filing an afiidavit of the facts and a declaration, and 
unless loss would accrue to give notice also to the husband—but in this case 
that was not required. Eneu v. Clark, 2 Barr, 234. 

4. An application by the plaintiff to compel a sheriff to pay over money 
levied on execution will be denied, and the plaintiff left to his action, where 
the sheriff sets up a defence, the evidence concerning which is contradictory. 
Camp v. M‘Cormick, 1 Den. 641. 

5. The proper course on ‘failure to file a warrant of attorney, is to stay 
proceedings, not quash the writ. Meyer v. Littel, 2 Barr, 177. 

6. A return of ** served”? by a constable to an execution is insufficient 
and on a scire facias and plea of nul tiel record, judgment was entered for 
plaintiff. Burkholder v. Keller, 2 Barr, 51. 

7. The proceedings before a justice are to be tried by inspection, for the 
plea of nul tiel record to a writ, setting them out, raises an issue of law to 
the court. Id. 

8. In an action upon a recognizance taken by the Orphans’ Court, in 
the name of the commonwealth, to secure the payment of money, brought 
for the use of another, proof by the defendant that the person for whose use 
the suit is brought is not entitled to the money, furnishes no defence to the 
recovery by the legal party. The -right to the money will be determin- 
ed when it is recovered from the defendant. The Com. v. Lightner, 9 
W. & 8. 117. 

9. The court may strike off a plea averring or denying facts which the 
plaintiff must prove or disprove, to entitle himself to judgment. Christine 
v. Manderson, 2 Barr, 363. 

10. After a plea in bar, it is in the discretion of the court to allow a de- 
a to withdraw his plea and demur. Payran v. M‘ William, 9 W. & 

- 154. 
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11. Refusal to permit defendant to withdraw a plea of justification to 
an action of slander is not a subject of writ of error. Rush vy. Cavanaugh, 
2 Barr, 187. 

12. The demand of a plaintiff as set forth in his declaration is to be con- 
sidered the sum in controversy in a question of jurisdiction, which is limited 
by statute. Odell v. Culbert, 9 W. & 8S. 66. 

13. Judgment on the merits on sci. fa. to revive a judgment by an 
improper party, may be pleaded as a former recovery in a subsequent pro- 
ceeding by the Jegal representative, it being in his favour. Withers v. 
Haines, 2 Barr, 435. 

14. A rule of reference cannot be withdrawn by the party entering it, 
without leave. Id. 

15. If the record show the plaintiff named one arbitrator, the prothonotary 
for defendant one, and plaintiff a third, the presumption, the number was 
fixed by the prothonotary, shown from his not appointing more, satisfies the 
law requiring him to fix the number. Id. 

16. An award may be made pending demurrer. Id. 

17. A party, after entering a rule to choose arbitrators, may alter the day 
for selection, if before notice be given. Crawford vy. Gable, 2 Barr, 444. 

18. After award and appeal, a new count varying the cause of action 
cannot be filed. Winder v. Northampton Bank, 2 Barr, 446. 

19. One of two obligors having been discharged as a bankrupt, the plain- 
tiff may enter a nol. pros. as to him, and proceed to trial against the other. 
Commonwealth v. Nesbiit, 2 Barr, 16. 

20. Judgment cannot be entered on a warrant of attorney, before the 
warrants are actually filed in the prothonotary’s office. Chambers v. Denie, 
2 Barr, 421. 

21. If a judgment be opened, and the defendant let into a defence upon 
the merits, and pleads to issue, and the plaintiff afterwards. issues a scire 
facias quare executionem non, to which the defendant appeared and con- 
fessed judgment of revival, and pleaded the proceedings on the original 
judgment, whereupon a judgment was entered for want of a sufficient plea, a 
writ of inquiry of damages issued and was returned, finding the amount 
due, which was collected by execution; held, that the original suit was no 
longer pending. Eby’s case, 9 W. & 8. 145., 

22. Judgment having been recovered in foreign attachment on a bond for 
appearance, damages must be assessed under writ of inquiry, before a scire 
facias can issue against the garnishee; and in default of such assessment 
the writ abates. Thornton vy. Bonham, 2 Barr, 102. 

23. The garnishee may take advantage of the irregularity of the trial, 
under the scire facias. Id. 

24. Notice to take depositions under a common rule on three consecu- 
tive days, held good, there being many witnesses, the substance of the 
notice being that the examination would be commenced on the first day, 
and continuing during the specified period until finished. Phillipi v. Bowen, 
2 Barr, 20. 

25. Appearance and cross-examination waives any objection to the 
authority of the examiner. Id. 

26. The court may appoint any one commissioner under the common 
rule, and false swearing before him would be perjury. Contra, of deposi- 
tions taken by consent before unauthorized persons, or out of the state. 
Per Gibson, C. J. Id. 

27. Two papers being produced on a call by the other party; both or 
neither must be read. Smith's Appeal, 2 Barr, 331. 

28. Proof of items of set-off before arbitrators, no waiver of the necessity 
of special notice under the rules of court. Rentzhiemer v. Bush, 2 Barr, 88. 

29. Notice under the act that an attack was about being made upon his 
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premises by a mob, need only be given when the owner has knowledge of 
the intended attack. Donoghue v. County, 2 Barr, 230. 

30. Verbal notice “that it was expected the church would be attacked, 
and if so, the school-house would go too,” is suificient in case of the destruc- 
tion of the school-house. Per Sergeant, J. Whether an agent for sale 
merely, can give such notice, quere? Id. 

31. A scire facias will lie in the Common Pleas of Alleghany county, and 
may be there prosecuted to judgment, after the original jurisdiction of that 
= me transferred to the District Court. Dougherty’s Estate,9 W. & 

~ 

32. Though on acriminal trial the accused offers no evidence, the attor- 
ney for the Commonwealth is entitled to open and conclude the argument 
before the jury. Id. 

33. A compulsory nonsuit of a justice is conclusive of the suit, unless ap- 
pealed from; for, having no power to enter such a judgment it is equivalent 
to a judgment that plaintiff has no cause of action. Gould vy. Crawford, 2 
Barr, 89. 

34. After a witness on atrial has been cross-examined, it is in the dis- 
cretion of the presiding judge to permit or refuse a second cross-exumina- 
tion. Counsel cannot demand it asa right. State v. Hoppis, 5 Ire. 706. 

35. Where a plaintiff having two judgments against the same defendant, 
brought his action against the sheriff fur an escape, and declared on both 
the judgments ; held, that though he could not recover on one, he might on 
the other judgment. Sash v. Zigler, 5 Ire. 702. 

36, The jury after the charge of the court retired to deliberate, and re- 
turned into court to give their verdict. After they had entered the jury-box, 
and nine of them had been called, the plaintiff requested to take a non-suit; 
held, that he was entitled to do so. aston Bank v. Coryell, 9 W. & 8. 
153. 

37. Where a motion is made in a court below, even in a capital case, to 
set aside a verdict upon the ground of improper conduct in the jurors or 
other matters extrinsic of the record, and this motion is founded on affida- 
vits, the Supreme Court will not look into the affidavits. ‘They can only 
decide on the record presented to them, and therefore, if*such motion is de- 
signed to be submitted to their revision, the facts must be ascertained by 
the court below and spread upon the record. State v. Goodwin, 5 Ire. 401. 

38. On appeal from the Nisi Prius, executors are not bound to give se- 
curity. Maule v. Schaffer, 2 Barr, 404. 

39. On appeal from Nisi Prius, there being a certificate for defendant, 
the plaintiff must give security for that amount and costs. Churchman v. 
Parke, 2 Barr, 406. 

40. Under the Nisi Prius Act of the 26th July, 1842, where the judge 
directs a non-suit on the trial of a cause it comes up to the Supreme Court 
by certificate in the same manner as it does by writ of error from the Dis- 
trict Court under the seventh section of the Act of 11th March, 1836; and 
therefore it is to be considered as if it were a demurrer to evidence, except 
that the judge is not at liberty to give judgment for the plaintiff should he 
think the case made out, but should refuse the nonsuit. Bevan v. The In- 
surance Company, 9 W. & S. 187. 

41. If, therefore, there be some evidence, though slight, from which a 
jury might draw an inference favourable to the plaintiff, the case should be 

eft to the jury. Id. 

42. The court will allow a certificate to a judgment at Nisi Prius to be 
taken after the first day of the next term, under special circumstances sup- 
ported by affidavit. Catherwood vy. Konn, 2 Barr, 341. 

43. The Nisi Prius is a distinct court from the Supreme Court and may 
arrest a judgment after verdict. | Id. 


See Bond, 6—Costs, 6, 14.—Criminal Law, 7.—Decedents, 1.—Eject- 


























DIGEST OF CASES. 497 


ment, 3, 4.—Execution, 3.—Executor and Administrators, 27.—Mechan- 
tcs and Material men, 8.—Recognizance. 


Prescription anp Presumprion.—See Deeds, 3, 4.—Evidence, 5, 4, 7.— 
Judgment, 9.—Lan 1, 3, 12, 13.— Limitations, 11.— Nuisance—Rivers 
and Streams, 3, 4.—Roads, 1, 3.— Slander 4. 


PRINCIPAL AND AGENT, 


1. An agent who is employed by the owners of a whale ship to fit her 
for sea, and purchase the neccessary supplies for her voyage, cannot bind 
the owners by making a negotiable note, or accepting a negotiable bill of 
exchange, in their names, as agent in payment for such supplies. T'aber v. 
Cannon, 8 Met. 456. 

2. A., who was authorized as agent, by the owners of a whale ship, to fit 
her for sea and purchase supplies for her voyage, bought the supplies of B.: 
B. drew a bill of exchange for the amount of the supplies. payable to his 
own order and addressed ** to the agent and owners” of the ship: A. accept- 
ed the bill, by writing his name thereon, without any addition indicating 
his agency. Held, in a suit by the endorsee of the bill against the owners 
of the ship, as acceptors, that, even admitting the authority of A. to bind 
them by accepting for them as their agent, yet that he had not bound them 
by the acceptance, as made, and that he alone was liable as acceptor. Id. 

3. Letter directed by B. to 8., in which he says, “1 authorize you and 
O. B. to use my name as endorser.” This is a joint power to be jointly 
exercised. Union Bank of Maryland vy. Bierne, 1 Grat. 226. 

4. An account for work done having been sent, the agent of the party 
called, and without objection promised it would be paid when money was 
received by the partnership: Held, to be sufficient evidence of indebtedness 
for the jury. Downing v. Lindsay, 2 Barr. 382. 

5. One of several partners being alone served with process, promises 
and admissions by his agent are evidence in the action. Id. 

6. The owner of a canal boat is liable for provisions and necessaries fur- 
nished and charged tothe captain of the boat. Phillips, administrator y. 
Tappan, administrator, 2 Barr, 323. 

7. The owner of a raft, although not present, is liable for any damage 
which may be done to the property of others upon the river, oceasioned b 
negligence or unskilful management of his pilot. Shaw v. Reed, 9 W. 
& S. 72. 

8. Where one executes an instrument in the name of ancther, assuming 
to be his agent, but having in fact no authority for that purpose, he is him- 
self bound asa principal. Palmer v. Stephens, 1 Den. 471. 

9. To exempt the party assuming to be agent from the operation of this 
rule, it must appear that he was such when he signed the instrument. A 
subsequent ratification by the party named as principal would not affect the 
question. Id. 

10. Plaintiff brought covenant against C. D. for the breach of a warranty 
of soundness, contained in a bill of sale, by the terms of which, * A. B. per 
C. D. Trustee,” conveyed, &c. a slave tothe plaintiff. The bill of sale was 
executed in the name of * A. B. per C. D. Trustee.” A. B. was a feme 
covert, though that fact did not appear on the face of the instrument. 
Held, that defendant was personally liable. Edings v. Brown, 1 Rich. 255. 

11. Where an agent contracts for an irresponsible principal, the party 
contracting with him has the same remedy against the agent as he would 
have had against the principal, if he had been really bound. Id. 

12. A general agent for certain heirs purchased to his own use, from the 
vendee at a tax sale, the land of their ancestor, such purchase enures to the 
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benefit of the heirs, and is voidable at their election. Myers’ Appeal, 2 
Barr, 463. 

13. A commission merchant who sells produce consigned to him, on a 
credit, and afterwards extends the credit without the assent of the principal, 
is responsible for the loss which may be occasioned thereby. “Hairston v. 
Medley, 1 Grat. 96. 

14. Defendants agreed, as “ agents and creditors” of the plaintiff, to col- 
lect a demand due the plaintiff, and apply it towards the payment of a bond 
which they held against him. ‘They collected the demand, but failed to in- 
form the plaintiff of it, or credit it on his bond, and afterwards sued him on 
the bond, and recovered the judgment for the whole amount. Held, that 
the plaintiff was not barred by the recovery against him, from suing the 
defendants for the amount they had collected on his account. Rowand v. 
Fraser, 1 Rich. 325. 

See Attorney 2.— Bankruptcy, 5.— Bills of Exchange, 4, 17.—Damages 
2, 4, 5,—Evidence, 44.— Insurance, 3. 


PRINCIPAL AND SURETY. 


1. Upon an appropriation of the proceeds of a sale by the sheriff of the 
real estate of A., a judgment against him as security of B. must be paid, 
although it may appear that the same judgment is a lien upon the real es- 
tate of B. which is sufficient security for its payment; the remedy of the 
subsequent creditors of A. is by subrogation. Neff's Appeal, 9 W. 
& S. 36. 

2. A covenant of F. to become the surety of O. in a certain note in 
which G. was then the surety, and thereby “relieve and exonerate” the 
said G. as surety, is rightly sued in the name of G. Flinn v. M‘Gonigle, 
9W. & 8. 75. 

3. A promise to pay a judgment, if the plaintiff would not proceed fur- 
ther, is a promise in consideration of general forbearance, and on a loss en- 
suing the guarantor is liable, and the judgment is conclusive against the 
guarantor asa party. Aean v. M‘Kinsey, 2 Barr, 30. 

4. A guaranty without the request of the debtor is without consideration 
astohim. Id. 

5. A mortgage given to a surety to indemnify him against loss, will pass 
to a third person, who paid the money for the surety on the faith of an 
agreement that the mortgage should be assigned to him. Brien vy. Smith, 
9 W. & S. 78. 

6. Several sureties for parts of one debt entitled to equal shares of a pay- 
ment by the debtor. M‘Mullin v. B. of Penn. Town., 2 Barr, 343. 

7. The issuing of a writ of summons, although returned not served, is a 
suit brought; and would release the guarantor of a bond who had stipu- 
lated in consideration of total forbearance. Caldwell vy. Heitshu, 9 W. 
& S. 51. 

8. A creditor who releases any security which he holds for the payment 
¢ his debt, thereby releases a surety pro tanto. Neff’s Appeal, 9 W. 

S. 36. 

9. A creditor having a judgment against his debtor and his surety, which 
was a lien upon the real estate of the principal, agreed to release a part of 
the said real estate in order to make a title to one who purchased it for its 
full value, upon condition that the purchase money should be applied to the 
extinguishment of a mortgage which was a prior lien upon the whole estate : 
Held, that the surety was not thereby released. Id. 

10. To discharge a surety by the extension of the time of payment there 
must be not only a sufficient consideration, but the time must be definitely 
fixed; hence an agreement to delay for an uncertain period—as until some 
time in the summer—will not discharge him. Miller v. Sterne, 2 
Barr, 286. 
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11. The drawer of an accommodation note is not entitled to the privi- 
leges ofasurety as between himself and strangers, having, by the instrument, 
agreed to be considered the principal; nor does he acquire the rights of a 
surety by subsequently giving a bond for the amount of the notes. Lewis 
v. Hanchman, 2 Barr, 416. 

12. The guarantor of a bond, who engages to pay absolutely, if the 
obligor should not, is entitled to notice of non-payment; nor will he be dis- 
charged on the ground of laches, if there was not extension of time to the 
obligor, or other’ act of the obligee, by which he was injured. Bank vy. 
Hammond, 1 Rich. 281. 

13. The liability of the surety to a guardianship bond is not limited to 
property owned by the ward at the time the bond is executed, but extends 
to property subsequently acquired which comes into the guardian's hands, 
Gray v. Brown, 1 Rich. 351. 

14. Where the right of receiving a fund as guardian, and the duty of 
paying it as trustee, unite in the same person, the law presumes a per- 
formance of the duty, and without further proof a surety of the person as 
guardian is liable. Id. 

15. Such surety is liable for the rents and profits of lands received or 
lost, and waste permitted, but not for the lands in substance; where, how- 
ever, the proceeds of a sale of lands, duly authorized, comes in money to 
the guardian’s hands, as guardian, then, whether such money is regarded 
in equity as money or land, the surety is liable for it. Id. 

16. In an action on an administration bond against the surety, a decree 
in the Court of Equity against the principal is only prima facie evidence. 
The surety may impugn the decree, by showing that the administratrix had 
been charged with a larger number of working hands than she had the control 
of in her fiduciary character. Ordinary v. Wallace, 1 Rich. 507. 

17. The surety onght to be required to set out in his pleading what he 
proposes, by evidence, to add or subtract from the accounts as settled by 
the decree. Id. 

18. The liability ofa principal to his guarantor not having paid the money, 
is not discharged by the bankrupt law. M*Mullin v. B. of Penn Town., 
2 Barr, 343. 

19. In an action against the surety of a receiving officer of the govern- 
ment upon his official bond, the defendant is entitled to have the moneys 
received and paid by the officer during the year he was the surety, appro- 
priated to his relief, although it may appear that the officer was a defaulter 
for several preceding years. Com. vy. Ritzel, 9 W. & 8. 109. 

20. In an action by the Commonwealth against the surety of a defaulting 
officer, the principal becomes a competent witness by being released by the 
defendant from his liability for the costs of the action. Jd. 

21. Surety of a justice liable for all moneys received by him on suits or 
claims to be put in suit or on execution, or received from a constable on ex- 
ecution ; but not for anything received on claims to be collected as an agent 
and without suit. Com. v. Rendig, 2nd Barr, 448. 

22. Acknowledgment of principal evidence against the surety, unless 
there be proof of combination. Id. 

See Constable, 5, 6.—Costs, 2.— Evidence, 25.— Witness, 14. 


Promissory Nores.—See Bills of Exchange. 
Prornonoraries AND CierkKs.—See Costs, 14. 
Quarter Sessions.—See Constitutional Law, 5. 

Quo-warRranto.— See Corporations,—Pleading, 12. 


Ratt Roaps.—See Corporations, 6. 








500 DIGEST OF CASES. 


REAL AND PERSONAL ESTATE. 


1. Upon a sale of the real estate of an intestate by an order of the Or- 
phans’ Court for the payment of debts, the title remains in the heir until the 
contract of sale be executed by the payment of the purchase money and ex- 
ecution of the deed ; hence, upon the death of the heir, subsequently to the 
confirmation of the sale by the court, and prior to the execution and de- 
livery of the deed, his interest will descend as land and not as money. 
Erb v. Erb, 9 W. & BS. 147. 

2. A sale of real estate by the committee of a lunatic, for payment of his 
debts, under a decree of the court, works no conversion of the surplus, but 
that remains real estate, and is distributed as such, according to the rules 
of descent. Lloyd v. Hart, Adm., 2 Barr, 473. 

3. Growing corn, except in a few cases, is regarded as a part of the realty. 
State v. Helmes, 5 Ire. 364. 

4. Engines and machinery ina mill, though firmly affixed to the build- 
ing, ure, when so affixed by tenant for years, for the purpose of carrying on 
a business of a personal nature, the personal property of such tenant. Cook 
v. Champ. Trans. Co.,.1 Den. 91. 

See Executors and Administrators, 7.— Wills, 24. 


Recerpt.—See Debtor and Creditor, 5. 


RECOGNIZANCES. 


1. “ W. S. appears and enters into recognizance in double the debt and 
costs, as special bail in the above suit, for an appeal according to the act of 
Assembly of 1842.” Held, to be a sufficient minute made by a justice of 
the peace, upon an appeal, to support a scire facias reciting a recognizance 
in the form prescribed by the act of Assembly. Obeson v. Shirlock, 9 
W. & S., 142. 

See Practice, 8. 


Reaister.—See Executors and Administrators, 1, 2.— Wills, 9. 
Re.ease.— See Principal and Surety, 7. 
Rent.—See Landlord and Tenant, 9.—Mortgages, 5. 


REPLEVIN, 


1. A party to an exchange of horses, who is deceived by false represen- 
tations, cannot maintain an action of replevin for his horse, against the 
party who deceived him, until he has rescinded the contract, and returned, 
or offered to return, the horse received by him. Thayer v. Turner, 8 
Met.550. 

2. A. and B. exchanged horses, on a false representation bv B. that his 
horse was kind. Ona trial of the horse, in the presence of B., the horse 
was found to be unkind, and B. requested to make a further trial, which A. 
refused todo. B. then promised A. that he would meet him on the next 
Monday, “and make all right and settle the affair of the horses.” On 
Monday, B. sent a message to A. that he would not take the horse back ; 
A. thereupon sued out a writ of replevin against B. without any further 
communication with him, and took the horse which he had delivered to B. 
in exchange. Held, that the action of replevin might be maintained ; as a 
jery would be warranted in finding, either that A. had offered to return the 
horse to B. and that an answer had, by mutual consent, been postponed till 
Monday, and that the message was an express waiver of any further offer 
to return the horse. Id. 











